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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
IN RE:

)
)
1
ITT EDUCATIONAL SERVICES, INC., et al.
)
)
Debtors.
)
__________________________________________)
)
DEBORAH J. CARUSO, the CHAPTER 7
)
TRUSTEE for ITT EDUCATIONAL
)
SERVICES, INC., ESI SERVICE CORP. and
)
DANIEL WEBSTER COLLEGE, INC.,
)
)
Plaintiff,
)
)
vs.
)
)
KEVIN MODANY, JOHN E. DEAN, C. DAVID )
BROWN II, JOANNA T. LAU, THOMAS I.
)
MORGAN, JOHN VINCENT WEBER, JOHN F. )
COZZI, SAMUEL L. ODLE, and JERRY M.
)
COHEN,
)
)
Defendants.
)

Case No. 16-07207-JMC-7A
Jointly Administered

Adversary No. _________________

ADVERSARY COMPLAINT
Plaintiff Deborah J. Caruso (“Plaintiff” or “Trustee”), as Chapter 7 trustee for ITT
Educational Services, Inc., ESI Service Corp., and Daniel Webster College, Inc. (collectively,
“ITT,” “Debtors,” or the “Company”) brings this action against ITT’s former Chief Executive
Officer (“CEO”), Kevin Modany (“Modany”), and the eight individuals who served as members
of ITT’s board of directors (the “Board”) during all or part of the period beginning on April 20,
2016 and ending with ITT’s September 16, 2016 bankruptcy: John E. Dean (“Dean”), C. David
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Brown II (“Brown”), Joanna T. Lau (“Lau”), Thomas I. Morgan (“Morgan”), John Vincent
Weber (“Weber”), John F. Cozzi (“Cozzi”), Samuel L. Odle (“Odle”), and Jerry M. Cohen
(“Cohen” and together with Dean, Brown, Lau, Morgan, Weber, Cozzi, and Odle, the
“Directors” or, collectively with Modany, “Defendants”).
PRELIMINARY STATEMENT
1.

This case involves claims for breach of fiduciary duty and equitable subordination

arising from Defendants’ breaches of their fiduciary duties of loyalty, care, and good faith owing
to ITT and its stakeholders during the period April 20, 2016 until ITT’s September 16, 2016
bankruptcy (the “Crisis Period”).
2.

As of March 31, 2016, ITT had reported in its public filings to the U.S. Securities

and Exchange Commission (the “SEC”) that it held cash and cash equivalents of $108,663,000
and enjoyed total shareholder equity of $162,056,000.
3.

Less than five months later, following demands made by the Department of

Education (“ED”) and the Accrediting Council for Independent Colleges and Schools
(“ACICS”), ITT abruptly shut down without an orderly plan for winding down its operations or
even providing for a teach-out of its 40,000 active students; and on September 16, 2016, filed a
petition for a liquidation under Chapter 7 of the Bankruptcy Code. ITT’s free-fall bankruptcy left
it with no shareholder equity and billions of dollars in potential claims.
4.

The resulting tragedy could have been avoided, or, at a minimum, the damages

could have been significantly reduced, if Defendants had fulfilled their fiduciary duties to ITT
and its stakeholders, including creditors and active students.
5.

The Directors breached their fiduciary duties to ITT by, among other things:
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•

abdicating crucial decision-making authority to CEO Modany to negotiate
with ED, ACICS, and potential transaction partners despite knowing that
Modany was conflicted and could not be trusted to place ITT’s interests above
his own personal interests given, among other things, his desire to retain
control of ITT and obvious incentive to maintain the benefits of his substantial
compensation package;

•

retaining Modany against ITT’s best interests and the wishes of ED,
ACICS, regulators, state attorneys general, and potential transaction
partners;

•

chronically failing to exercise reasonable oversight over Modany and
other management throughout the Crisis Period;

•

failing to independently investigate ITT’s financial condition and
ability to continue operations and ignoring evidence of ITT’s
insolvency;

•

failing to investigate or secure an orderly merger, sale, or other transaction to
maximize ITT’s value for its constituents, including a transaction that might
not be in Modany’s personal interest (e.g., a transaction involving his
termination, a reduction in his compensation, and/or settlement of pending
claims against ITT in a manner adverse to him); and

•

failing to investigate or secure an orderly wind down of ITT’s operations
either inside or outside of bankruptcy that would have maximized the value of
ITT’s remaining assets for its shareholders and minimized potential claims
against ITT, including ensuring that ITT had in place a program for the teachout of its current student body, complying with all applicable rules and
regulations regarding the disposition of student records, and complying with
all applicable employment laws.

As for Modany, in light of the intense and increasing negative publicity, including

publicly-disclosed lawsuits relating to him individually, Modany should have diligently pursued
the above steps to benefit ITT, and if he was unable or unwilling to do so given the clear conflict
of interest between his own interest in protecting his reputation, job and compensation package,
and that of the Company, he should have either recused himself from all decisions in which he
had a personal conflict or stepped down as CEO and left the Company. By failing to take any of
these necessary actions, Modany breached his fiduciary duties to ITT.
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JURISDICTION AND VENUE
7.

On September 16, 2016 (the “Petition Date”), the Debtors filed voluntary

petitions for relief under Chapter 7 of the Bankruptcy Code in the Bankruptcy Court for the
Southern District of Indiana.
8.

This Court has jurisdiction over this action under 28 U.S.C. §§ 157 and 1334(b)

and Rule 7001, et seq., of the Federal Rules of Bankruptcy Procedure because this adversary
proceeding arises in and relates to Case No. 16-07207 pending in the Bankruptcy Court. Under
28 U.S.C. § 157(a), jurisdiction has properly been referred to this Court under S.D. Ind. L.R. 838. This action is a core proceeding under 28 U.S.C. § 157(b)(2)(A), (B), and (O).
9.

Venue is proper in this Court under 28 U.S.C. § 1409(a) because some

Defendants reside in this judicial district and a substantial part of the events or omissions giving
rise to the claims occurred in this judicial district. In addition, all of the Defendants routinely
attended meetings of the Board of Directors in this judicial district.
PARTIES
10.

The Plaintiff, Deborah J. Caruso, is the Chapter 7 trustee appointed in each of the

Affiliated Debtors’ Chapter 7 bankruptcy cases, with her principal executive office located at
135 N. Pennsylvania Street, Suite 1400, Indianapolis, IN 46204. The Trustee was appointed
interim trustee on the Petition Date, under section 701(a)(1) of the Bankruptcy Code, and
thereafter became the case trustee in each of the Affiliated Debtors’ bankruptcy cases following
the conclusion of the first meeting of creditors on November 1, 2016, under section 702(d) of the
Bankruptcy Code.
11.

Defendant Kevin Modany served as ITT’s CEO from April 2007 until ITT’s

September 2016 bankruptcy. In 2014, ITT paid Modany total compensation of $3,194,632. In
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2015, ITT paid Modany total compensation of $1,379,345. Modany’s 2016 annualized base
compensation was $824,076. He received other benefits, including use of a company car, a tax
return preparation and financial planning allowance, tickets to sporting, theater, and other events,
and enhanced disability benefits. Modany is a resident of Carmel, Indiana.
12.

Defendant John E. Dean served as ITT’s Executive Chairman of the Board during

the Crisis Period. He specialized in higher education law since 1985 and touted his “current and
valuable knowledge and insight of the actions of Congress and the U.S. Department of
Education . . . related to higher education matters” as qualifying him for ITT’s Board. Upon
information and belief, Dean is a resident of Washington, D.C. During the Crisis Period, Dean
received substantial compensation from ITT in the form of salary, bonuses, and incentive and/or
equity-based compensation. For example, Dean received $1,890,920 in total compensation in
2014-2015. As of July 1, 2016, Dean held 130,004 shares in ITT. Dean routinely attended Board
of Directors meetings at ITT’s headquarters in Carmel, Indiana.
13.

Defendant C. David Brown II served as a director and the Chairman of the Board

during the Crisis Period. He had a 36-year legal career, with service on other public companies’
boards, including CVS Health Corporation, Rayonier Advanced Materials Inc., and Orlando
Health. Upon information and belief, Brown is a resident of Carmel, California. During the
Crisis Period, Brown received substantial compensation from ITT in the form of salary, bonuses,
and incentive and/or equity-based compensation. As of July 1, 2016, Brown held 20,367 shares
in ITT. Brown routinely attended Board of Directors meetings at ITT’s headquarters in Carmel,
Indiana.
14.

Defendant Joanna T. Lau served as a director on the Board during the Crisis

Period. Lau has served for over fifteen years on the boards of various companies including Lau
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Acquisition Corporation (of which she also the CEO), DSW, Inc. and ESI Group, SA (and was
on its Audit Committee when it filed for bankruptcy). She touted her experience “developing and
implementing a turnaround and growth strategy” as qualifying her for ITT’s board. Upon
information and belief, Lau is a resident of Kiawah Island, South Carolina. During the Crisis
Period, Lau received substantial compensation from ITT in the form of salary, bonuses, and
incentive and/or equity-based compensation. As of July 1, 2016, Lau held 15,148 shares in ITT.
Lau routinely attended Board of Directors meetings at ITT’s headquarters in Carmel, Indiana.
15.

Defendant Thomas I. Morgan served as a director on the Board during the Crisis

Period. Morgan held CEO and other management positions at numerous companies has served
for over nineteen years as a director of other public companies, including Baker & Taylor, Inc.,
Hughes Supply, Inc., Rayonier, Inc., and Waste Management, Inc. He also has relevant
bankruptcy experience as a director of US Office Products Company (which filed for bankruptcy
shortly after he left its Board) and Value America (which also filed for bankruptcy). Upon
information and belief, Morgan is a resident of Bigfork, Montana. During the Crisis Period,
Morgan received substantial compensation from ITT in the form of salary, bonuses, and
incentive and/or equity-based compensation. As of July 1, 2016, Morgan held 23,965 shares in
ITT. Morgan routinely attended Board of Directors meetings at ITT’s headquarters in Carmel,
Indiana.
16.

Defendant John Vincent Weber served as a director of the Board during the Crisis

Period. He is an accomplished businessman who served for twelve years in the U.S. House of
Representatives and was a top advisor on numerous presidential campaigns. He has over 21
years’ experience as a director and member of upper management in various public companies,
including Mercury Public Affairs LLC, Clark & Weinstock Inc., and the Lenox Group, Inc.
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Weber’s public policy involvement in a variety of highly-regulated areas, including higher
education, which allowed him to develop strong knowledge and political insight concerning forprofit colleges. Weber also has relevant bankruptcy experience as a director at Chris-Craft, a
manufacturer of luxury boats that went bankrupt twice. Upon information and belief, Weber is a
resident of Washington, D.C. During the Crisis Period, Weber received substantial compensation
from ITT in the form of salary, bonuses, and incentive and/or equity-based compensation. As of
July 1, 2016, Weber held 32,055 shares in ITT. Weber routinely attended Board of Directors
meetings at ITT’s headquarters in Carmel, Indiana.
17.

Defendant John F. Cozzi served as a director on the Board during a portion the

Crisis Period until May 2016, when he left in the belief that ITT, as mismanaged by Defendants,
including himself, would fail in relatively short order and he wished to not be associated with
ITT’s catastrophic failure. Upon information and belief, Cozzi possessed years of experience in
private equity and investment banking. Cozzi is a resident of New York, New York. During the
Crisis Period, Cozzi received substantial compensation from ITT in the form of salary, bonuses,
and incentive and/or equity-based compensation. As of July 1, 2016, Cozzi held 26,149 shares in
ITT. Cozzi routinely attended Board of Directors meetings at ITT’s headquarters in Carmel,
Indiana.
18.

Defendant Samuel L. Odle served as a director on the Board during the Crisis

Period. He held executive positions at numerous organizations in the healthcare industry, which
he claims “provided him with the ability to analyze and assess numerous aspects of a complex
and highly-regulated organization.” Odle has been a senior policy advisor for the Bose Public
Affairs Group since October 2012, and served as president and CEO of Methodist Hospital and
Indiana University Hospital and executive VP of Indiana University Health since July 2004.
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Upon information and belief, Odle is a resident of Indianapolis, Indiana. During the Crisis
Period, Odle received substantial compensation from ITT in the form of salary, bonuses, and
incentive and/or equity-based compensation. As of July 1, 2016, Odle held 10,414 shares in ITT.
Odle routinely attended Board of Directors meetings at ITT’s headquarters in Carmel, Indiana.
19.

Defendant Jerry M. Cohen served as a director on the Board during the Crisis

Period. Upon information and belief, Cohen joined Deloitte & Touche, LLP in 1973 and had
many years of experience as an audit partner there before retiring as a senior partner in June
2014. Upon information and belief, Cohen is a resident of Manhasset, New York. During the
Crisis Period, Cohen received substantial compensation from ITT in the form of salary, bonuses,
and incentive and/or equity-based compensation. As of July 1, 2016, Cohen held 20,367 shares
in ITT. Cohen routinely attended Board of Directors meetings at ITT’s headquarters in Carmel,
Indiana.
STATEMENT OF RELEVANT FACTS

I.

ITT’s background
20.

ITT was founded in 1946 and became a publicly traded company in 1994. Before

the Petition Date, ITT grew to be one of the largest for-profit education companies in the
country, employing over 8,000 employees. ITT offered master, bachelor, and associate degree
programs to approximately 40,000 students at its 130 campus locations and online programs to
students located in at least 38 states and the District of Columbia in a number of subjects,
including electronics, drafting and design, criminal justice, business, information technology,
health sciences, and nursing.
21.

Like nearly all for-profit education companies, ITT derived the overwhelming

majority of its revenues from federal financial aid programs operated under Title IV (“Title IV”)
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of the Higher Education Act of 1965 (the “HEA”). ED, in turn, was responsible for regulating
the flow of, among other things, Title IV funds, and ensuring that entities, like ITT that received
Title IV funds, maintained certain financial and accreditation requirements. For example, to be
eligible for Title IV aid, a for-profit company that owns a school must be accredited by an
accrediting agency recognized by ED. 34 C.F.R. § 600.5. In order to maintain its accreditation,
ITT was required to meet applicable standards established by accrediting agencies, including
ACICS.
22.

Another requirement to obtain and maintain eligibility for Title IV funding is the

annual submission of a separate annual compliance or “attestation” audit report to ED. This
“attestation” audit includes audited financial statements for the preceding full fiscal year, and a
letter from the company’s management asserting that the institution is in compliance with the
laws and regulations applicable to Title IV programs. A critical purpose of this audit is for the
entity receiving federal funds to demonstrate that it is complying with federal law.
23.

For nearly a decade, Modany led ITT’s management team. The compensation of

ITT’s former management, including Modany, was tied directly to ITT’s earnings per share,
which was correlated to ITT’s profit and revenue projections.

II.

The Crisis Period begins with the ACICS Show-Cause Letter.
24.

On April 20, 2016, ACICS sent ITT a Show-Cause Directive Letter (the “Show-

Cause Letter”), a copy of which is attached as Exhibit A, ordering ITT to show cause why its
grants of accreditation should not be withdrawn or conditioned, based on information which
“call[s] into question the institutions’ administrative capacity, organizational integrity, financial
viability, and ability to serve students in a manner that complies with ACICS standards.” The
information cited by the Show-Cause Letter leading to its decision included, inter alia:
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•

the on-going status of ITT’s participation in the Title IV program,
including the financial implications of Heightened Cash Monitoring
conditions applied to the institutions’ access to funds;

•

the insufficiency of ITT’s response to “public and widely-known
allegations” regarding the quality of instructional materials; and

•

ITT’s failure to comply with ACICS’ directive to develop and submit a
plan that provides for the continuation and completion of all students
currently enrolled in the event that the institution elects to curtail or
suspend operations.
Defendants knew (or recklessly disregarded the fact) that failing to satisfy

ACICS’s concerns would likely cause ITT to lose its accreditation, thereby rendering ITT
ineligible to continue receiving Title IV funding, which accounted for roughly 90% of ITT’s
revenue. Loss of accreditation would spell financial ruin for ITT. Indeed, in a follow-up call with
ACICS on or about April 23, 2016, ACICS told Modany that it had “run out of patience” with
ITT’s failure to respond to its teach-out request. (A teach-out is a way to provide a continuation
of academic programming in the face of potential closure of a university. This can be done either
at the university itself or by partnering with another institution of higher learning.) The ultimate
failure to provide a teach-out for ITT’s students resulted in the assertion of significant claims in
its bankruptcy proceeding.
26.

Defendants also knew (or recklessly disregarded the fact) that ACICS wanted ITT

to terminate Modany and that his stepping down would significantly help ITT retain its
accreditation. Upon receipt of the ACICS letter, ITT’s then Executive Chairman, John Dean, and
Director Cohen acknowledged that ACICS saw Modany “as part of the problem.” And Modany
himself wrote Dean opining that his and Dean’s resignations were “a likely necessary action if
we are going to respond with a sufficient politically charged reply” because “it’s almost a
certainty that we need to give these guys a dead body!”
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Defendants also knew (or recklessly disregarded the fact) that Modany was a

direct impediment to ITT successfully settling the various lawsuits cited in the ACICS ShowCause Letter. Upon information and belief, each of the federal agencies and state attorneys
general (the “AGs”) suing ITT had communicated to ITT their desire that ITT terminate
Modany, who was responsible for implementing, continuing, participating in and/or cultivating a
culture at ITT that encouraged much of the misconduct alleged in the lawsuits. The CFPB and
AGs explicitly required Modany’s departure as a precondition to settlement. The SEC also made
clear its desire for Modany’s termination, and stated that it had no interest in settlement unless
Modany admitted to fraud.
28.

However, it was not in Modany’s own personal interests to either step down or

admit to any fraud or other misconduct – even though doing so was clearly in ITT’s best interest.
Specifically, Modany was eligible for ITT’s Senior Executive Severance Plan, which provided
Modany with a handsome severance payment if certain conditions were met, one of which was
that Modany not be terminated for cause. Modany was also concerned with the damage to his
reputation and future employment prospects if he admitted to fraud or was forced to resign as
ITT’s CEO.
29.

So, rather than stepping down, admitting to fraud, or addressing other issues

identified in ACICS’s Show-Cause Letter like the need for a comprehensive teach-out
agreement, Modany downplayed the risk of de-accreditation and pushed the Board to pursue a
sale of the Company or its assets, but only on terms that were beneficial to Modany, personally.
The Board held a meeting on April 25, 2016 at which Modany spoke about receipt of the ACICS
Show-Cause Letter and said that he did not believe the claims in the letter, but noted that he
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believed the letter increased the need to pursue a transaction as soon as possible to avoid any
potential collateral consequences of ITT’s receipt of the letter.
30.

But here too, Modany was conflicted due to his severance agreement. ITT’s

Senior Executive Severance Plan, approved by the Directors, provided payments only in certain
circumstances as stated in ITT’s 2016 Proxy Statement: “The benefits under the Senior
Executive Severance Plan are not payable merely because a change in control transaction occurs
or is imminent. Instead, payment of the severance benefits is only triggered if a change in control
has occurred or is imminent and certain types of termination of employment occur within certain
limited time periods.” The 2016 Proxy Statement makes it clear just how lucrative it would be
for Modany if a strategic transaction triggered benefits under ITT’s Senior Executive Severance
Plan:
If benefits are triggered under the Senior Executive Severance Plan, our [CEO]
would be entitled to payments under the “three times” multiplier and the other
covered executives would be entitled to payments under the “two times”
multiplier. Our [CEO] would also be entitled to certain benefits that would not
be available to the other covered executives, including that our [CEO] would
receive a tax gross[-]up payment on any excise taxes and that his severance
benefits would not be limited in the event of the imposition of an excise tax.
The Compensation Committee believes that our [CEO] should receive the
higher multiplier and the enhanced benefits given his high level of
responsibility and the substantial duties that he has with us, as well as the fact
that it is common market practice for a chief executive officer to receive a
higher level of severance benefits than other executive officers.
31.

Thus, not only was Modany financially interested in crafting the terms of a

potential sale of ITT in a manner that maximized the benefits to himself even at the expense of
ITT’s other constituencies (e.g., its shareholders and creditors), but he also obsessed about
protecting his reputational interest. He did not want to enter a strategic deal in which he would
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not survive as CEO because he feared that the market would perceive him as being forced out by
the SEC, AGs, the CFBP, ED or the Board.
32.

So, rather than exploring strategies to maximize ITT’s remaining value for the

benefit of all of its stakeholders, Modany selfishly focused on securing a strategic transaction
that would trigger his severance payment and provide him continued employment or some other
face-saving exit.
33.

In response to the ACICS Show-Cause Letter, and to prepare for a potential loss

of accreditation, it was incumbent upon the Directors, consistent with their fiduciary duties, to
immediately take steps to: (a) investigate whether ITT had a viable teach-out plan in place,
which it did not; (b) direct management to immediately begin developing a teach-out plan; (c)
supervise or monitor what steps, if any, management was taking to satisfy this requirement (d)
retain a restructuring advisor; and (e) terminate Modany and put in place either a permanent or
interim CEO who would have been acceptable to ED and other relevant governmental agencies.
Unlike ITT’s Board, the board of Daniel Webster College, a wholly-owned subsidiary of ITT
with a separate board of directors, successfully negotiated a teach-out agreement with Southern
New Hampshire University.
34.

Also, given the potentially disastrous consequences that could result from a

failure to satisfy the concerns raised in the ACICS Show-Cause Letter, it was also incumbent
upon Defendants to seriously and expeditiously explore strategies to maximize ITT’s remaining
value for the benefit of all of its stakeholders, including exploring potential sales or other
transactions that could preserve ITT as a going concern, or at least minimize the loss to ITT’s
stakeholders. By failing to adequately and promptly investigate and pursue such potential
transactions, Defendants breached their fiduciary duties.
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For example, during an April 24, 2016 Board meeting, ITT’s management briefed

the Directors on a possible transaction with U.S. Skills LLC (“U.S. Skills”) and Thomas H. Lee
Partners (“THL”). The Directors were advised that U.S. Skills/THL’s advisors insisted on
speaking to the SEC to address its pending lawsuit against ITT and Modany before signing a
definitive transaction agreement. The Directors were further advised that the SEC had previously
made it clear that it had no interest in a settlement, even in the context of a transaction, without
both ITT and the individuals (e.g., Modany) admitting to fraud. At this point, given his clear
conflict of interest, Modany should have, at a minimum, recused himself from all discussions
regarding the proposed U.S. Skills/THL transaction and any similar transactions in which
Modany’s interests potentially conflicted with those of the Company. Instead, Modany took
affirmative efforts to undermine the U.S. Skills/THL offer by claiming that he had become
increasingly doubtful about the seriousness of U.S. Skills/THL’s offer and encouraged the
Directors to cease discussions with U.S. Skills/THL. Indeed, in a subsequent email, Modany
stated that: “The sooner we stop talking to these guys and wasting our time, resources and the
globe’s oxygen supply the better!”
36.

The SEC’s position created a clear conflict of interest between Modany’s personal

interests and those of ITT in terms of moving forward with a transaction with U.S. Skills/THL or
any other transaction that contemplated an admission of guilt by Modany. At a minimum, it was
incumbent upon the Directors, in furtherance of their fiduciary duties, to explore the propriety of
pursuing a deal with U.S. Skills/THL or any other potential acquirer that would similarly require
a resolution of the SEC action (among others) as a precondition to a transaction. In fact, given
Modany’s clear conflict of interest in light of the pending lawsuits against him alleging
significant malfeasance in his management of ITT, the Directors should have either terminated
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Modany or, at a minimum, ensured that non-conflicted members of ITT’s management and/or
the Directors themselves were intimately involved in all future transactions discussions with all
potential deal partners. But the Directors neither terminated Modany nor took steps to preclude
his interference in ITT’s ability to pursue a deal with U.S. Skills/THL or other similar potential
acquirers.
37.

Despite the mortal threat facing ITT, the Directors were unengaged. For example,

in an April 29, 2016 email to a colleague, Dean described his role as chairman of the board as
quite limited: “I have been on the ITT board since 1994 and stepped in—supposedly
temporarily—after the CEO was charged with civil fraud by the SEC. The CEO is still on board,
so my role is quite limited. I spend most of my time these days in Florida . . . .” This was far from
the all-hands-on-deck engagement that ITT’s stakeholders could reasonably expect from the
Directors during the Crisis Period.
38.

Making matters worse, Modany thereafter became openly hostile to the Directors

whenever they sought to engage him regarding potential transactions that could have a negative
personal impact on Modany, like the U.S. Skills/THL deal. For example, on or about April 30,
2016, Odle asked Dean, as Chairman of the Board, to set up a conference call with Modany to
discuss different transaction options. Dean later replied to Odle that Modany “declined the
request,” to which Odle responded, “John you are his boss. How does he decline your request?”
39.

Upon information and belief, on or about May 12, 2016, Genki Capital inquired

about acquiring ITT via a strategic transaction. ITT officer, Rocco Tarasi, forwarded the inquiry
on to Modany, stating, “I’m going to ignore this unless you want otherwise.” Modany replied, “I
think you know the answer…wild ass fishing!” Thus, by May 2016, it appears that Modany and
others in ITT’s management were taking active steps to sabotage ITT’s ability to secure a
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transaction that could have maximized ITT’s assets and minimized its liabilities. In breach of
their fiduciary duty, the Directors stood idly by and allowed Modany to control the process
relating to any potential transaction.
40.

Rather than pursuing potential transactions with U.S. Skills/THL or Genki Capital

or other similar transactions, Modany spoke with ED about a proposed deal with Dream Center
Foundation (“DCF”), in which DCF would maintain control over ITT but would contract out for
various services. Modany chose to pursue this transaction because DCF was willing to negotiate
a side-deal with Modany that would have kept Modany involved as part of this transaction.
Clearly, Modany was only interested in his own financial well-being, as evidenced by his choice
of prospective deal partners for ITT.
41.

While Modany was pursuing the DCF transaction with ED, ED continued to

inquire about ITT’s teach-out plans. For example, on June 6, 2016, ED asked Modany whether
ITT had any teach-out plans and asked him to provide ED with the information provided to
ACICS. ED also asked Modany whether there was a contract, memorandum of understanding, or
agreement with another institution in the event an ITT program ended for whatever reason. In
addition, ED issued its own letter to ITT, on June 6, 2016 (the “First ED Letter”), a copy of
which is attached hereto as Exhibit B, in which ED demanded additional financial assurances
from ITT due to increased financial risk to ED, Title IV funds, students, and taxpayers as a result
of ACICS’ action and ITT’s shortcomings that gave rise to such action. ED then required ITT to
increase its surety with ED by over 50% to $123,646,182.
42.

By this time, Defendants knew (or recklessly disregarded the fact) that because

ITT had not secured teach-out agreements for its 40,000 active students, ED would be faced with
determining whether to forgive the displaced students’ federal loans and seeking their repayment
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from ITT. They also knew (or recklessly disregarded the fact) that this liability could far exceed
the amount of ITT’s surety with ED and that, if ITT failed to secure teach-out agreements with a
substantial number of its students in the coming weeks, it would incur massive liabilities. ITT’s
cessation of operations would require that it perform a comprehensive close-out audit for ED and
inform its employees of coming lay-offs and that ITT’s failure to do so would expose ITT to
claims in staggering, catastrophic amounts. Nonetheless, Defendants failed to take steps to
ensure that ITT had a viable teach-out plan to avoid such potentially catastrophic consequences.
43.

Shortly after ITT received the First ED Letter, Defendants knew (or recklessly

disregarded the fact) that ITT was not likely to continue as a going concern. For example, on
June 11, 2016, Weber told Dean that “[u]nless we get a positive sign from ED, we will have to
consider teaching out.” In fact, Weber noted that “ED may have concluded we are dead meat. If
so, they will reject all alternatives and focus on maximizing recoveries from our remaining
assets.” Despite the clear understanding that a teach-out needed to be pursued immediately,
neither Dean nor Weber nor any of the other Defendants demanded that management do this to
limit ITT’s exposure.
44.

On June 14, 2016, ITT received a letter of intent for a potential acquisition by

Starcore Venture Group at $2.20 per share. But Defendants refused to investigate the potential
value of this offer or engage Starcore in negotiations. Instead, wholly uninformed of the potential
value of this offer, the Directors deferred to Modany’s recommendation to reject the transaction
based on Modany’s speculation that it would leave insufficient residual value for shareholders.
Modany’s concern about residual value for shareholders was a farce given that ITT’s earnings
report for the quarter ended June 30, 2016 confirmed that ITT was insolvent. That report showed
that ITT had a negative current asset ratio and that ITT’s revenue from the first two quarters fell
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roughly 17% from the same period in 2015. Similarly, ITT’s current cash equivalents for the first
two quarters of 2016 fell approximately 40% from the same period in 2015. The report did not
disclose that ITT would be unable to continue operating and that its failure to secure teach-out
agreements, conduct a final close-out audit, or warn employees of coming lay-offs, all of which
exposed ITT to massive liabilities.
45.

Clearly, at this point, Defendants’ fiduciary duties required them to maximize

ITT’s value for the benefit of its stakeholders, including its creditors. They knew (or recklessly
disregarded the fact) that an orderly wind-down would require ED’s cooperation and take many
months and that by not so acting, they would be exposing ITT to otherwise avoidable
catastrophic liabilities. An orderly wind-down would have allowed ITT to preserve significant
enterprise value that would be lost in a freefall bankruptcy.
46.

But Defendants disregarded their duties to take concrete steps to limit ITT’s

liabilities. Among other things, Defendants should have immediately performed a solvency
analysis to determine the amount and duration of ITT’s potential cash flow, and then explored all
potential contingencies, including exploring:

47.

•

an orderly merger, sale or other transaction in which ITT might be able
to continue as a going concern as part of another company’s operations;

•

an orderly and structured wind-down of ITT’s operations outside of
bankruptcy that would have included, inter alia, teach-out agreements
for its tens of thousands of students, orderly compliance with all
applicable rules and regulations regarding the disposition of student
records, and a plan to lay off employees and close facilities in
compliance with all applicable laws; and/or

•

a Chapter 11 bankruptcy filing, coupled with a teach-out program,
consistent with the model successfully implemented by Corinthian.

The Directors also acquiesced to Modany’s refusal to hire a restructuring

specialist, whose services would have been vital to the above analyses. On July 5, 2016,
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restructuring specialist, FTI Consulting, reached out to Cohen offering to provide advice, but
Modany refused to retain FTI or any other restructuring professional. On July 22, 2016, Odle
passed on information about restructuring consultants, Alvarez & Marsal (“A&M”), to Dean,
who replied that: “We have what I believe are major developments, so I think we are reaching
something of a tipping point.” Dean then forwarded part of the email, not including the “tipping
point” statement, to Modany saying that he had no plans to contact A&M. The Directors should
have insisted that management hire FTI, A&M, or another firm capable of helping preserve as
much value from ITT as possible. Instead, they again did nothing.
48.

On July 23, 2016, Modany told Dean what was obvious: namely, that “[p]ressure

from ED is materially intensifying...they seem to be looking in every nook and cranny for a
reason to do something . . . we are weeks away from a material event . . . which I hope is a public
announcement of an executed agmt [with a potential acquirer] but could be ED realizing we
figured out a way to pay the surety so they now need to come up w/a plan to put the death nail in
the coffin...once and for all!” Dean and Modany thus knew that ITT’s death spiral was gaining
ineluctable momentum.
49.

But rather than pursuing ITT’s best interests, Modany was only interested in

maximizing his severance. Indeed, the very next day, on July 24, 2016, Modany told Morgan that
“we are tracking towards a $0.00 executive bonus. Without settlement of one or more of the
legal/regulatory matters, I don’t think we have a chance to get much of anything…Pending what
happens, these executives may not see any type of ‘change of control’ payout, which would
typically be the case when a transaction is executed. I don’t think we would be talking about
more than a couple million (probably less)…I can have a conversation with Towers
and…potentially put a little more meat on the bone for something to seriously consider.”
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On August 15, 2016, A&M again contacted Dean, who told A&M to direct all

future communications to Modany. Dean told Modany that unless Modany suggested otherwise,
he would decline A&M’s offer to assist in restructuring. Modany responded by describing Odle’s
decision to contact A&M as “dysfunctional.”
51.

On August 17, 2016, due to ongoing failure to comply with applicable

accreditation requirements, ACICS notified ITT that it would remain on “Show-Cause” status.
The cited noncompliance included deficiencies with respect to the following standards:
•

The “minimal eligibility requirements” for “compliance with all applicable
laws and regulations”;

•

Requirements for student achievement, as measured by retention,
placement, and licensure passage rate;

•

Institutional integrity, as manifest in the efficiency and effectiveness of its
overall administration of the institution;

•

Financial stability, including having adequate revenues and assets to meet
its responsibilities;

•

Administrative capacity, including overall management and recordkeeping;

•

ACICS admissions and recruitment standards; and

•

Federal and state student financial aid administration requirements.

52.

On August 25, 2016, the feared but clearly foreseeable happened: ITT received a

final letter from ED, which Modany described it as “the nuclear bomb” (the “Final ED Letter”), a
copy of which is attached as Exhibit C. As a result of ITT’s continued noncompliance with
applicable laws, regulations, and other requirements, the Final ED Letter set forth additional
requirements as a condition to ITT’s continued participation in Title IV programs, including:
•

Increase its surety on file from $94,353,980 to $247,292,364 within 30
days after the date of the letter (i.e., an additional $152,938,654—more
than 150%);
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•

Comply with Title IV’s Heightened Cash Monitoring 2 (HCM2) payment
method, as described in 34 C.F.R. § 668.162(e);

•

Continue to be required to provide certain information to ED no later than
10 days after the occurrence of certain oversight or financial events;

•

Not enroll or begin classes for any new students receiving Title IV funds
at ITT schools in Indianapolis, IN, and Spokane Valley, WA; and

•

Refrain from issuing payments, raises, or retention payments to any of its
Management or Directors, nor pay special dividends, nor make any
expenditures out of the ordinary course of business and consistent with
prior practice, without separate approval from ED.
Only after receiving the Final ED Letter did Defendants even attempt to secure

bankruptcy counsel. And even then, Modany enlisted Dean’s help in preventing the other
Directors from “meddling” with ITT’s operations. On August 28, 2016, Modany emailed Dean,
seeking his and Brown’s help “in avoiding the almost certain distractions from Jerry [Cohen] and
possibly Sam [Odle]” and to “block any suggested efforts that are not necessary or helpful” to
Modany’s management. Dean responded:
I would defer to you on that. . . . I fully agree with you that we can’t have
multiple chefs in the kitchen. Thus, once the board decides to ask you and
other key, specified executives to stay, the board will need to work in support
of them rather than second guessing them. . . . I believe our current situation
suggests that you have increased board awareness—that is why I suggested
you might want to have one or two directors sit in, as listeners, on some of the
calls. We are in a changed circumstance and if we have a surprise—say a
criminal charge against you—we will want to be prepared for that highly
unlikely event.
54.

Dean then ended the email by reiterating his deference to Modany: “Before you

get unhappy with anything in this email, note again the first sentence. I defer to you.” While such
personal fidelity may be admirable in some circumstances, the Directors’ repeated and
unquestioned abdication to Modany amounts to serious breaches of their fiduciary duties.
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While Modany had been supporting the DCF deal when he had the hopes of a side

deal with DCF, that all changed when DCF – working with ED – changed the deal terms in a
manner that no longer profited Modany. On August 26, 2016, Jahm Najafi called Modany to
inform him that “DCF wanted to put in a new CEO.” DCF prepared a draft application to ED,
which it sent to ITT. In the application, DCF had added certain provisions that, based on its
discussions with ED, DCF thought were “needed to get ED to roll back the [sanctions] . . . that
threaten the ability of ITT to operate much longer.” These provisions included immediately
changing ITT’s current management, allowing DCF executives to help manage ITT until the
transaction closed, prohibiting any dividends, bonuses, raises, or severance or other payments to
ITT’s management and directors, and accepting the appointment of a monitor. These were all
common-sense measures that Defendants should have implemented months earlier. Although it
was in ITT’s best interests to do whatever it took to appease ED, including changing
management, Modany bristled at DCF’s recommendation and responded to DCF’s counsel by
rejecting the proposal out of hand:
DCF can agree to do whatever they want post acquisition but ITT isn’t
agreeing to do anything that was suggested in your summary.
-change Management
-give ED authority over our compensation (they don’t have it regardless of
what they claim)
-accept a monitor
-etc, etc, etc
Of course you can do all of these things and you can commit to doing all of
them as the new owners of the company post transaction so I don’t think our
position in any way impacts your ability to deliver to ED whatever it is you
speculate will improve your chances for approval.
The issue is that ITT isn’t going to do these things pre acquisition . . . .

22

Case 18-50100

56.

Doc 1

Filed 05/31/18

EOD 05/31/18 13:47:13

Pg 23 of 29

Modany later clarified that his email reflected the Board’s position and the

Directors did not dispute this. While this transaction could have provided value to ITT, the
Directors breached their fiduciary duties by allowing Modany to sabotage it based on his selfserving refusal to consider a change in management (i.e., his removal as CEO) and ED controls
over compensation to management. The Directors knew that Modany’s desire to protect his
employment status and compensation was impairing ITT’s efforts to close a deal, but they
nonetheless refused to intervene, even though they had the authority to replace Modany at any
point in time.
57.

In late August 2016, Modany finally capitulated to ITT’s retention of bankruptcy

counsel. Even then, Modany told Dean that if Cohen (who had questioned Modany’s choice of
counsel) was going to lead the bankruptcy process, he would consider it his termination.
Incredibly, Dean apologized to Modany and let him know that the Board supported Modany and
wanted him to stay. Morgan commented to Dean, “I trust him.” Modany advised Dean that if the
Board consensus is to support this approach of second-guessing management, he would view
such a decision as commensurate with a request for a change in leadership. After some
discussion, Brown and Morgan offered their support of Modany. Dean went so far as to state that
“I would suggest that our sense of urgency precludes director participation in the interviews.”
58.

Instead of filing an orderly Chapter 11 liquidation with a teach-out program –

similar to what Corinthian had done—on September 16, 2016, ITT simply ceased operations and
commenced bankruptcy proceedings by filing voluntary Chapter 7 petitions in the Bankruptcy
Court for the Southern District of Indiana, Indianapolis Division.
59.

The manner in which Defendants caused ITT to file for bankruptcy created

significant additional and unnecessary liability for ITT. Among other things, Defendants failed to
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follow state law requirements to have ITT provide copies of student records to the applicable
state agencies, resulting in seven-figure litigation costs to resolve this issue after the fact. In
addition, the failure to proceed with an orderly wind down resulted in the Trustee paying
millions of dollars in unnecessary rent on property leased by ITT while she had to pack up and
store ITT assets remaining in those locations, including copies of vital student records.
60.

In short, Defendants breaches of their fiduciary duties by letting ITT crater in a

freefall bankruptcy with claims against the Debtors’ estates in the billions.
First Claim for Relief
(Breach of Fiduciary Duties of Loyalty, Care, and Good Faith)
61.

Plaintiff realleges and incorporates by reference each of the previous allegations.

62.

By reason of their positions as officers and directors of ITT, each of the

Defendants owed ITT and its stakeholders fiduciary duties of loyalty, care, and good faith.
Defendants were required to inform themselves fully before making any business decisions and
to act in the best interests of ITT and its stakeholders at all times. The Directors were also
required, but failed, to exercise reasonable and prudent supervision over ITT’s management,
policies, practices, and controls of financial affairs, and to use their utmost ability to control and
manage ITT in a fair, just, honest, and equitable manner. The Directors’ sustained and systemic
failure to exercise reasonable oversight over Modany and other management was a breach of
their fiduciary duties.
63.

Despite full knowledge of the hostile regulatory environment and the potential

dire consequences confronting ITT, from the beginning of the Crisis Period, and at each step
along the way, Defendants failed to exercise their duties of loyalty, care, and good faith.
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Defendants’ actions and inaction not only prevented ITT from satisfying the

conditions and concerns raised by ED and ACICS, but predictably and inevitably magnified the
eventual losses to all ITT stakeholders when ITT’s bankruptcy petition was filed.
65.

66.

Among other things, the Directors breached their fiduciary duties to ITT by:
•

abdicating crucial decision-making authority to Modany to negotiate
with ED, ACICS, and potential transaction partners despite knowing
that Modany was conflicted and could not be trusted to place ITT’s
interests above his own personal interests given, among other things,
his desire to retain control of ITT and obvious incentive to maintain the
benefits of his substantial compensation package;

•

retaining Modany against ITT’s best interests and the wishes of ED,
ACICS, regulators, state attorneys general, and potential transaction
partners;

•

chronically failing to exercise reasonable oversight over Modany and
other management throughout the Crisis Period;

•

failing to independently investigate ITT’s financial condition and
ability to continue operations and ignoring evidence of ITT’s
insolvency;

•

intentionally disregarding their responsibilities by knowingly failing to
investigate, secure, or make informed decisions regarding an orderly
merger, sale, or other transaction to maximize ITT’s value for its
constituents, including a transaction that might not be in Modany’s
personal interest (e.g., a transaction involving his termination, a
reduction in his compensation, and/or settlement of pending claims
against ITT in a manner adverse to him); and

•

intentionally disregarding their responsibilities by knowingly failing to
investigate, secure, or make informed decisions regarding an orderly
wind down of ITT’s operations either inside or outside of bankruptcy
that would have maximized the value of ITT’s remaining assets for its
shareholders and minimized potential claims against ITT, including
ensuring that ITT had in place a program for the teach-out of its current
student body, complying with all applicable rules and regulations
regarding the disposition of student records, and complying with all
applicable employment laws.

As for Modany, in light of the intense and increasing negative publicity, including

publicly-disclosed lawsuits relating to him individually, Modany should have diligently pursued
the above steps to benefit ITT, and if he was unable or unwilling to do so given the clear conflict
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of interest between his own interest in protecting his reputation, job and compensation package,
and that of the Company, he should have either recused himself from all decisions in which he
had a personal conflict or stepped down as CEO and left the Company. By failing to take any of
these necessary actions, Modany breached his fiduciary duties to ITT.
67.

As a direct and proximate result of the wrongful acts, omissions and breaches of

duty alleged herein, ITT has been damaged in amount subject to proof at trial, but in any event
no less than $250,000,000. Defendants should also be ordered to disgorge all compensation they
received by reason of their roles as Officers and Directors of ITT.
Second Claim for Relief
(Equitable subordination of Kevin Modany’s
creditor claims under 11 U.S.C. §§ 510(c), and 105(a))
68.

Plaintiff realleges and incorporates by reference each of the previous allegations.

69.

On November 16, 2016, Modany filed a proof of claim asserting an unsecured

creditor claim in ITT’s liquidation seeking $5,008,199.00, or alternatively, not less than
$3,360,199.00 under his severance plan. See Claim No. 846. Modany amended this claim on
January 30, 2017 to, among other things, seek indemnification or any other rights Modany is
entitled to under ITT’s by-laws. See Claim No. 2452. Modany’s two proofs of claims (the
“Claims”) are attached as Exhibit D.
70.

Modany is an insider of ITT due to his position as ITT’s CEO.

71.

As described in this complaint, Modany engaged in inequitable conduct by

willfully breaching his fiduciary duties to ITT. Modany’s breaches of fiduciary duty directly
injured ITT’s creditors in that Modany’s breaches of fiduciary duty directly reduced ITT’s
enterprise value and saddled ITT’s bankruptcy estate with unnecessary liabilities.
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Equity dictates that, under Sections 510(c) and 105(a) of the Bankruptcy Code,

Modany’s Claims should be subordinated to the claims of all of ITT’s other unsecured creditors.
73.

Subordination of Modany’s Claims is not inconsistent with the Bankruptcy Code.
Prayer for Relief

WHEREFORE, Plaintiff demands judgment as follows:
A.

Against Defendants and in favor of the Plaintiff for the amount of damages

sustained by ITT as a result of Defendants’ breaches of their fiduciary duties, but in any event no
less than $250,000,000.
B.

Requiring Defendants to disgorge all compensation they received by reason of

their roles as Officers and Directors of ITT;
C.

Equitably subordinating Defendant Modany’s Claims (Nos. 846 and 2452) to the

claims of all of ITT’s other unsecured creditors.
D.

Awarding to Plaintiff the costs and disbursements of the action, including

reasonable attorneys’ fees, accountants’ and experts’ fees, costs, and expenses; and
E.

Granting such other and further relief as the Court deems just and proper.
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Respectfully submitted,
/s/ John C. Hoard
John C. Hoard

Ronald J. Schutz (admitted pro hoc vice)
Carly A. Kessler (pro hoc vice application to
be filed)
ROBINS KAPLAN LLP
399 Park Avenue, Suite 3600
New York NY 10022
Telephone: (212) 980-7400
Facsimile: (212) 980-7499

John C. Hoard (Atty. No. 8024-49)
RUBIN & LEVIN, P.C.
135 N. Pennsylvania Street, Suite 1400
Indianapolis, IN 46204
Telephone: (317) 634-0300
Facsimile: (317) 263-9411
Co-counsel to the Trustee

-andMichael A. Collyard (admitted pro hoc vice)
Richard B. Allyn (pro hoc vice application to
be filed)
Thomas F. Berndt (pro hoc vice application to
be filed)
ROBINS KAPLAN LLP
800 LaSalle Avenue, Suite 2800
Minneapolis, MN 55402
Telephone: (612) 349-8500
Facsimile: (612) 339-4181
Co-counsel to the Trustee
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DEMAND FOR JURY TRIAL
Plaintiff hereby demands a trial by jury of any and all issues in this action triable by right
of jury
Dated: May 31, 2018

Respectfully submitted,
/s/ John C. Hoard
John C. Hoard

Ronald J. Schutz (admitted pro hoc vice)
Carly A. Kessler (pro hoc vice application to
be filed)
ROBINS KAPLAN LLP
399 Park Avenue, Suite 3600
New York NY 10022
Telephone: (212) 980-7400
Facsimile: (212) 980-7499

John C. Hoard (Atty. No. 8024-49)
RUBIN & LEVIN, P.C.
135 N. Pennsylvania Street, Suite 1400
Indianapolis, IN 46204
Telephone: (317) 634-0300
Facsimile: (317) 263-9411
Co-counsel to the Trustee

-andMichael A. Collyard (admitted pro hoc vice)
Richard B. Allyn (pro hoc vice application to
be filed)
Thomas F. Berndt (pro hoc vice application to
be filed)
ROBINS KAPLAN LLP
800 LaSalle Avenue, Suite 2800
Minneapolis, MN 55402
Telephone: (612) 349-8500
Facsimile: (612) 339-4181
Co-counsel to the Trustee
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April 20, 2016
VIA E-MAIL AND OVERNIGHT DELIVERY
kmodany@ittesi.com

Mr. Kevin Modany
President and CEO
ITT Educational Services, Inc.
13000 North Meridian Street
Carmel, IN 46032
Dear Mr. Modany:
ITT TECHNICAL INSTITUTE, INDIANAPOLIS, IN
ITT TECHNICAL INSTITUTE, SPOKANE VALLEY, WA

ID CODE 00016040(MC)
ID CODE 00016074(MC)

Subject: Show-Cause Directive Letter
The Council, at its recent meeting, reviewed the responses provided by ITT Educational
Services, Inc. (ITT) to multiple sources of adverse information since 2014 regarding a variety of
financial and regulatory issues confronting the institutions. As a result of this review, the Council
found the following based on the Accreditation Criteria:
•

The nature of the adverse information and ITT' s responses to Council requests for
information call into question the institutions' administrative capacity, organizational
integrity, financial viability and ability to serve students in a manner that complies with
ACICS standards (Sections 1-2-lOO(f), 3-1-202(a), 3-1-203, 3-1-300, 3-1-410, and 3-1434)
Specifically, the Council reviewed information from a variety of sources and the
institutions' responses in connection with the following items:
o

Unresolved civil investigative demands from the attorneys general of Arkansas,
Arizona, Colorado, Connecticut, Hawaii, Idaho, Illinois, Iowa, Kentucky, Maryland,
Minnesota, Missouri, Nebraska, North Carolina, Oregon, Pennsylvania, Tennessee,
Washington and the District of Columbia under the authority of state consumer
protection statutes regarding ITT' s marketing and advertising; recruitment; financial
aid; academic advising; career services; admissions practices; programs; licensure
exam pass rates; accreditation; student retention; graduation rates; and job placement
performance.

750 First Street, NE, Suite 980 ewashington, DC 20002- 4223

et - 202.336 .6780 e f -

202 .842.2593 9www.acics.org

ACCREDITING COUNCIL FOR INDEPENDENT COLLEGES AND SCHOOLS
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Mr. Kevin Modany
April 20, 2016
Page2

o

Unresolved litigation and investigations by the Consumer Financial Protection
Bureau, the Securities Exchange Commission and the U.S. Department of Justice for
a variety of issues related to the institution's student lending practices and
misrepresentations to investors and an alleged violation of the federal False Claims
Act.

o

The on-going status of ITT's participation in the Federal Student Aid program (Title
IV), including the financial implications of the Heightened Cash Monitoring
conditions applied to the institutions' access to funds.

o

The insufficiency of ITT' s response to public and widely-known allegations
regarding the quality of instructional materials.

o

ITT's failure to comply with the Council directive to develop and submit a plan that
provides for the continuation and completion of all students currently enrolled in the
event that the institution elects to curtail or suspend operations.

Council Action
Based on its review, the Council determined that the institutions have not demonstrated
compliance with the Accreditation Criteria. Therefore, the Council directed the institutions,
defined as the main campuses and their respective branches, to show cause at the next Council
meeting why its current grants of accreditation should not be withdrawn by suspension or
otherwise conditioned.
The Council has directed that ITT appear before the Council in person at the August 2016
meeting. There is a $5,000 fee for personal appearances before the Council. This fee is due
within ten days of receipt of this notice.
In response to the directive, ITT must submit the following information by June 15, 2016:
•

Evidence that ITT has investigated and remedied, across the system, any operational or
procedural deficiencies regarding compliance with state consumer protection statutes of
its marketing, advertising, recruitment and admissions, academic advising and career
services activities.

•

Evidence that ITT has investigated and remedied any operational or procedural
deficiencies, across the system, regarding instructional resources of insufficient quality.
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•

Evidence that ITT has reviewed and remedied any policy or procedural issues derived
from the collection, analysis, reporting and public disclosures of data regarding retention,
placement, and graduation rates.

•

A full description of the depth and breadth ofITT's efforts to resolve litigation and
investigations by the Consumer Financial Protection Bureau regarding the lending
practices of the institution.

•

A full description of the depth and breadth of the ITT's efforts to resolve of
investigations by the Securities and Exchange Commission regarding representations
made to investors by ITT senior management.

•

A full description of the resolution of the False Claims Act action brought by the U.S.
Department of Justice regarding disbursements of public funds made to the institution.

•

Evidence that ITT has reviewed and resolved the administrative issues that led to a late
financial audit submittal to the U.S. Department of Education and restricted access to
cash.

•

A full description of the depth and breadth of ITT' s efforts to generate enrollment
demand sufficient to maintain its financial stability and sustain its current operations.

•

The institutions are directed to submit to the Council office a plan for the continued
operations of its campuses that includes:
a.
b.
c.

d.

e.

A listing, by campus, of students with the student name; program of study;
and expected graduation date.
An aggregate total, by campus, of the status of unearned tuition, status of
refunds due, and current student account balances.
A listing, by campus including all online activity, of comparable programs
offered at other institutions in case teach-out agreements or transfer
arrangements are needed for students to complete their programs
elsewhere.
A custodian for all permanent academic records in case of closure that
includes contact information for this individual or entity and the process
by which students can obtain their records.
A description of the financial resources available to ensure that students
can complete their programs or receive refunds in the event that the
institution does suspend or cease operations.
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Please submit eight hard copies of your response and one electronic copy via flash drive(s)
by the date indicated above. Following submission and review of the institutions' response,
ACICS may conduct a special visit to the institutions. Failure to provide all information
requested by the Council may result in the withdrawal of your institutions' grants of
accreditation.
The Council is obligated to take adverse action against any institution that fails to come into
compliance with the Accreditation Criteria within established time frames without good cause.
Please consult the Introduction of Title II, Chapter 3 for additional information.
Your immediate attention to this matter is required. If you have any questions, please contact me
at (202) 336-6781 or abieda@acics.org.
Sincerely,

~,jl);:.r..
Anthony S. Bieda
Executive in Charge
c:

ITT Technical Services, Inc.: RegulatoryAAC@itt-tech.edu
ITT Technical Institute, Indianapolis, IN: RegulatoryOl l@itt-tech.edu
ITT Technical Institute, Spokane Valley, WA: Regulatory05 l@itt-tech.edu
U.S. Department of Education: aslrecordsmanager@ed.gov
Atlanta School Participation Division- Region IV: christopher.miller@ed.gov
Boston/New York School Participation Team- Region I & II: Betty.coughlin@ed.gov
Chicago/Denver School Participation Team- Region V & VIII: douglas.parrott@ed.gov
Chicago/Denver School Participation Team- Region V & VIII: Kerry.O'Brien@ed.gov
Dallas School Participation Team- Region VI: cynthia.thomton@ed.gov
Kansas City School Participation Team- Region VII: ralph.lobosco@ed.gov
Philadelphia School Participation Team- Region III: Nancy.paula.gifford@ed.gov
San Francisco/Seattle School Participation Team- Region IX: martina.femandezrosario@ed.gov
Alabama Department of Postsecondary Education: amcgrady@dpe.edu
Arizona State Board For Private Postsecondary Education: teri.stanfill@azppse.gov
Arkansas State Board of Private Career Education: brenda.germann@arkansas.gov
California Bureau For Private Postsecondary Education: Leeza.Rifredi@dca.ca.gov
Colorado Department of Higher Education: loma.candler@dhe.state.co.us
Commission On Postsecondary Education (Nevada): kdwuest@cpe.state.nv.us
Florida Department of Education: Susan.Hood@fldoe.org
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Georgia Nonpublic Postsecondary Education Commission: billc@npec.state.ga.us
Idaho State Board of Education: valerie.fenske@osbe.idaho.gov
Illinois Board of Higher Education: campbell@ibhe.org
Indiana Commission On Proprietary Education: rmiller@che.in.gov
Iowa College Student Aid Commission: Carolyn.small@iowa.gov
Kansas Board of Regents: jjohnson@ksbor.org
Kansas Board of Regents: cpuderbaugh@ksbor.org
Kentucky Council On Postsecondary Education: aaron.thompson@ky.gov
Maryland State Board of Nursing: marykay.goetter@maryland.gov
Massachusetts Division of Professional Licensure:
occupational.schoo ls@MassMail. State.MA. US
Michigan Department of Licensing and Regulatory Affairs: beamishm@michigan.gov
Minnesota Office of Higher Education: betsy.talbot@state.mn.us
Mississippi Commission of Proprietary School and College Registration:
kverneuille@mccb.edu
Missouri Department of Higher Education: leroy.wade@dhe.mo.gov
Nebraska Department of Education: brad.dirksen@nebraska.gov
New Mexico Higher Education Department: Diane.Vigil@state.nm.us
New York State Education Department: carole.yates@nysed.gov
NJ Department of Labor and Workforce Development:
trainingevaluationunit@do I .state .nj. us
North Carolina Community College System: corls@nccommunitycolleges.edu
Ohio State Board of Career Colleges and Schools: john.ware@scr.state.oh.us
Oklahoma Board of Private Vocational Schools: nhouse@obpvs.ok.gov
Oklahoma Career and Technology Education Board of Education:
Robert.Sommers@okcareertech.org
Oregon Office of Degree Authorization: hilda.rosselli@state.or.us;
helen.dunford@state.or.us; alethia.miller@state.or.us
Pennsylvania Division of Private Licensed Schools: plandis@pa.gov
South Carolina Commission On Higher Education: lgoodwin@che.sc.gov
State Council of Higher Education For Virginia: sylviarosacasanova@schev.edu
Tennessee Higher Education Commission: julie.woodruff@tn.gov
Texas Higher Education Coordinating Board: cathie.maeyaert@thecb.state.tx.us
Texas Workforce Commission: michael.delong@twc.state.tx.us
Utah Dept. of Commerce: mwinegar@utah.gov
Utah Dept. of Commerce: egaleria@utah.gov
Washington Student Achievement Council: michaelb@wsac.wa.gov
Wisconsin Educational Approval Board: David.Dies@eab.wisconsin.gov
Wisconsin Educational Approval Board: Linda.Heidtman@eab.wisconsin.gov
Dr. Joseph Gurubatham, ACICS Executive Vice President: jgurubatham@acics.org
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June 06, 2016
Kevin M. Modany, CEO
ITT Educational Services, Inc.
13000 North Meridian Street
Indianapolis, IN 46032-1404
RE:

Provisional/LOC Alternative
OPE IDs: 004 73100 - Daniel Webster College
00732900- ITT Technical Institute
03071800 - ITT Technical Institute

Dear Mr. Modany:
On August 19, 2014 ITT Educational Services, Inc., (ITT) was cited by letter from the Department
of Education (Department) for late submission of its annual compliance audits and financial
statements. As a result of this past performance failure and the requirements of34 C.F.R.
§668.175(f),the Department required ITT to participate in the Title IV, HEA programs under a
Provisional Program Participation Agreement (PPP A) for three award years.
In accordance with the Zone Alternative Reporting Requirements, ITT must notify the Department
by certified mail or electronic or facsimile transmission no later than 10 days after any adverse
action, including probation or similar action, taken against the Institution by its accrediting agency,
state authorizing agencies or other federal agency.
On April 22, 2016 the Department received notification that ITT Technical Institutes in
Indianapolis, IN and Spokane Valley, WA received a Show-Cause Directive Letter dated April 20,
2016 from the Accrediting Council for Independent Colleges and Schools (ACICS).
ACICS' letter stated that a number of actions called into question ITT's administrative capacity,
organizational integrity, financial viability and ability to serve students in a manner that complies
with ACICS standards. Specifically:
•

•

Civil investigative demands from 19 State Attorney General Offices, regarding: ITT's
marketing and advertising; recruitment; financial aid; academic advising; career services;
admissions practices; programs; licensure exam pass rates; accreditation; student retention;
graduation rates; and job placement performance are still umesolved.
Litigation and investigations by three federal agencies, for a variety of issues related to the
institution's student lending practices and misrepresentations to investors and alleged
violation of the federal False Claims Act are still umesolved.

Fed era I Student Aid
An OFFICE of the US

DEPARTMENT of EDUCATION

f·cdcral Student ;\1cl. ivlult1-Rcgio11al a11d Foreign School l)art1c1p,1liu11 [)i\ 1s1(>ll
:,no hrst Street i\/1 Urnon ( ·cnll'r Phu,1 :' 11 l-lu()r. 1.vu~h111Qto11. ])( 2U21J2-'i]411
WI\'\\ I cdc1alStudcnlAid.cdg(>\
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•

•
•

ITT continues to participate in the Title IV, HEA programs under the Heighted Cash
Monitoring conditions applied to the institutions' access to funds, with the attendant
financial implications.
ITT's response to public and widely-known allegations regarding the quality of
instructional materials has been insufficient.
ITT's has failed to comply with an ACICS directive to develop and submit a plan that
provides for the continuation and completion of all students currently enrolled in the event
that the institutions curtail or suspend operations.

The Department believes that the ACICS "Council" action represents an increased risk to Title IV
funds that ITT administers on behalf of its students. ITT's failure to demonstrate compliance with
the Accreditation Criteria, within the time period specified by the accreditor, may result in the
accreditor's taking an adverse action with respect to the school's accredited status, including by
Probation, a "Withholding" Action, or a "Withdrawal" Action. We note that this concern from
ACICS comes at a point where the company's financial performance is also being questioned, and
that discussions about a potential sale have fallen through. If any of the actions are imposed on
ITT because the institution is unable to demonstrate that it consistently operates in accordance with
the Accreditation Criteria, the risk ofloss of accreditation may result in the institution's losing
students and the loss of accreditation would result in the loss of its Title IV eligibility.
The purpose of a Letter of Credit (LOC) is to allow for meeting liabilities that would be owed
should the institution precipitously close or terminate classes at other than the end of an academic
period. The LOC assures the Secretary that funds would be available from which to make refunds,
provide teach-out facilities, and meet institutional obligations to the Department. Due to this
increased risk of the ACICS, the Department has determined the surety on file must be increased
from $79,707,879 to $123,646,182.
ITT must also continue to comply with the zone alternative requirements currently in effect.
Specifically:

l) Method of Payment - ITT is required to make disbursements to eligible students and parents
under the cash monitoring described under 34 C.F.R. § 668.162(e).
Under the Heightened Cash Monitoring 1 (HCMl) payment method, as required by 34 C.F.R. §
668 .162( e), the Institution must first make disbursements to eligible students and parents before it
requests or receives funds for the amount of those disbursements from the Department. This
"Records First" requirement is fully described in the 2013-2014 Funding Authorization and
Disbursement Information eAnnouncement, issued March 15, 2013. The funding request may not
exceed the amount of the actual disbursements that were made to the students and parents included
in the funding request. Provided the student accounts are credited before the funding requests are
initiated, the Institution is permitted to draw down funds through the Department's electronic
system for grants management and payments, GS, for the amount of disbursements it made to
eligible students and parents.
The Records First requirement also means that institutions on HCMl that are participating in the
Direct Loan (DL) program will have their Current Funding Level (CFL) reduced to the greater of
Net Approved and Posted Disbursements (NAPD) or Net Draws (processed payments less all
refunds, returns, offsets, and drawdown adjustments). In the event of returning to Advanced

110

Case 18-50100

Doc 1-2

Filed 05/31/18

EOD 05/31/18 13:47:13

Pg 4 of 10

ITT Educational Services, Inc.
Page 3 of 6
Funded status, the institution will be expected to continue processing DL awards as Records First
until the next DL global funding increase is processed.
Refer to the following eAnnouncement,
http://ifap.ed.gov/eannouncements/atta hments/0315 L3AttachlmportantReminders l 3 l 4Fundin gAu
thandDisbursinfo.pdf, for additional information about the Records First requirement.
2) Notification Requirements - ITT is required to provide information to the Department by
certified mail or electronic or facsimile transmission no later than 10 days after any of the
oversight or financial events, as described below, occur. ITT must also include with the
information it submits, written notice that details the circumstances surrounding the event(s) and, if
necessary, what steps it has taken or plans to take, to resolve the issue.
•
•

•
•
•
•
•

Any adverse action, including probation or similar action, taken against the Institution by
its accrediting agency, State authorizing agencies or other Federal agency;
Any event that causes the Institution, or related entity as defined in the Statement of
Financial Accounting Standards (SFAS) 57, to realize any liability that was noted as a
contingent liability in the Institution's or related entity's most recent audited financial
statements;
Any violation by the Institution of any loan agreement;
Any failure of the Institution to make a payment in accordance with its debt obligations that
results in a creditor filing suit to recover funds under those obligations;
Any withdrawal of owner's equity/net assets from the Institution by any means, including
by declaring a dividend; or
Any extraordinary losses as defined in accordance with Accounting Principles Board
(APB) Opinion No. 30
Any filing of a petition by the Institution for relief in bankruptcy court.

Additional Reporting Requirements - Under the Zone Alternative, In order for the Department
to monitor ITT's progress in improving the Institution's financial stability, ITT must continue to
provide the following information about its current operations and future plans within the
timeframe outlined in the Departments May 20, 2015, June 08, 2015, and October 19, 2015 letters:
•
•
•
•
•
•

A Biweekly Report ofITT's 13 Week Projected Cash Flow Statement with financial
disclosure notes;
Cash Management and Disbursement Certification Forms regarding Title IV, HEA funds
administered and drawn by ITT on behalf of its students.
Monthly Student Roster and Disbursement Report;
Reconciliation Report of all Title IV funds drawn as of the last day of the month
proceeding the month before the submission date;
Description of any conditions that have been established by any bank or other entity that
are related to ITT's participation in the Title IV HEA programs;
List of all individuals who have the authority to direct or otherwise control the payment of
any "refund[s] of unearned institutional charges" to the Department;
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Please refer to the Departments May 20, 2015, June 08, 2015, and October 19, 2015 letters, and
any other modifications provided under a separate cover (ex: Emails) for detailed submission
requirements (timeframe, formatting, etc.) for the above listed additional reporting documents.
Please continue to submit the additional reporting documents to the designated contact(s) outlined
in the Departments May 20, 2015, June 08, 2015, and October 19, 2015.

Documents containing Personally Identifiable Information (Pll) being submitted to the
Department via electronic mail must be password protected. PII is any information about a
student which can be used to distinguish or trace the student's identity (some examples are
name, social security number, date and place of number, special character).
If ITT fails to continue to provide the information requested, the Department will be unable to
determine if the financial responsibility standards have been met. Therefore, ITT may be referred
to the Administrative Actions and Appeals Service Group for administrative action.

Surety Requirements
The increased surety is necessary in the event that the Institution would close or terminate classes
at other than the end of an academic period. It assures the Secretary that funds would be available
from which to make refunds provide teach-out facilities and meet institutional obligations to the
Department.
Our records indicate that ITT already has surety on file in a Federal Holding Account with the
Department for $79,707,879 until November 04, 2019. ITT may provide the increased
amount by Federal Wire Transfer, or can provide a new LOC in the amount of $43,938,303.
ITT should advise the Department within 10 days of its receipt of this letter whether it will
increase the funds maintained in the Department's Federal Holding Account, or provide a
letter of credit for that additional amount. The increased surety must be provided under either
option within 45 days from the date of this letter.
A sample irrevocable letter of credit is enclosed for ITT to use if it chooses that option. The ITT
letter of credit must be issued by a United States bank. Your lending institution must use this
format on its letterhead with no deviation in the language contained therein. The letter of credit
must provide coverage until November 04, 2019. Please note that ifITT fails to provide the
irrevocable letter of credit within 45 calendar days the institution may be referred to the
Department's Administrative Actions and Appeals Service Group (AAASG) office for termination
and/or other administrative action under 34 C.F.R. § 668.86. Also, note that information regarding
the financial analysis score, results, and the LOC is subject to the Freedom of Information Act
(FOIA) of 1966, as amended.
Please mail the irrevocable letter of credit to the following address:
Veronica Pickett, Director
Performance Improvement and Procedures Service Group
U.S. Department of Education
Federal Student Aid/Program Compliance
830 First Street, NE, UCP3, MS 5435
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Washington, DC 20002-8019
ITT is required to notify the SPD within 3 calendar days, in the event the LOC issuing institution
should fail, resulting in financial transactions and operations being administered by the Federal
Deposit Insurance Corporation. ITT will also be required to submit a new replacement LOC
issued by a different and non-failed U.S. bank, within 75 calendar days.

If you have any questions regarding the financial responsibility determination, or disagree with the
reason or methodology used for this determination, please contact Tiffany Hill, Financial Analyst,
within 10 calendar days at (202) 377-4225.

Sincerely,

Michael J. Fro la
Director, Multi-Regional and Foreign Schools Participation Division
Enclosures: Sample Letter of Credit
Federal Wire Transfer Instructions
The Departments August 19, 2014 Letter to ITT
The Departments August 21, 2014 Letter to ITT
The Departments May 20, 2015 Letter to ITT
The Departments June 08, 2015 Letter to ITT
The Departments October 19, 2015 Letter to ITT
The Departments December 10, 2015 Letter to ITT

cc:

Kevin M. Modany, Chief Executive Officer (kmodany@ittesi.com)
Daniel M. Fitzpatrick, Chief Financial Officer (dfitzpatrick@ittesi.com)
Michael E. Diffily, Daniel Webster College President (diffily@dwc.edu)
New England Association of Schools and Colleges - CHE (Higher Education)
Accrediting Council for Independent Colleges and Schools
WA Student Achievement
Texas Work Force Commission
PA Division of Private License Schools, Bureau of Postsecondary Services
PA Division of Program Approval Bureau of Academic Programs
AL Commission on Higher Education
Arkansas Department of Higher Education
Colorado Commission on Higher Education
Commission for Independent Education - Florida Department of Education
ID State Board of Education
MO Coordinating Board for Higher Education
TX Higher Education Coordinating Board
Maryland Higher Education Commission
WV Council for Community and Technical College Education
State Council of Higher Education for Virginia
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Minnesota Office of Higher Education
NM Higher Education Department
AL Department of Postsecondary Education
AZ State Board for Private Postsecondary Education
NE Department of Education
SC Commission on Higher Education
OH Board of Regents
CA Bureau for Private Postsecondary Education
MA Department of Higher Education (formerly MA Board of Higher Edu)
Michigan Department of Labor & Economic Growth
Louisiana State Board of Regents
Iowa College Student Aid Commission
NY The State Education Department, Office of Higher Education
NV Commission on Postsecondary Education
Oregon Student Assistance Commission Office of Degree Authorization
KY Council on Postsecondary Education
Tennessee Higher Education Commission
GA Non-Public Postsecondary Education Commission
The Board of Governors of the University of NC
WI Educational Approval Board
UT System of Higher Education
MS Commission on Proprietary School & College Registration
Ohio State Board of Career Colleges and Schools
Oklahoma State Regents for Higher Education
Illinois Board of Higher Education
KS Board of Regents
NJ Commission on Higher Education
Indiana Commission for Higher Education Board for Proprietary Education
NH Dept. of Education, Division of Higher Education
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IRREVOCABLE LEITER OF CREDIT

<Insert name, address and telephone number of issuing bank>
To benefidaiJ'-'

U.S. Department of Education
ATIN: Veronica Pickett; Director
Performance Improvement and Pn:icedures
Federal Student Aid/Program Compliance
830 First Street, .NE; 1.JCP3:, ,MS,5435
Washington, DC 20002.,8019

Uatc: <Insert Date LOC Issued>
J\mou.nt: S <J.risert U.S. Dollar amount>
Expiration Date: <Insert Date>

Dear Sir/Madam:
We hereby ¢.stablish .our Irrevcfca~Jc L~ttcr.ofCredit Number <Insert LOC Number> in your
favor fonhe account of:

<Jnsert Name andAddre.s.s Qf InstituJion>,
OPE-ID#: <lnsert 8 d1git Office of Postsecondary Education lb number>
Hereafter, <Insert Name of Institution> ('~Institution'')) presents, in the amount of$<1nsert DoHar
Amount> (U~S. dQUar$).JlV,ailable by,yoµr dnlft (or drafts drawn 9ri us) at sig~t accompanied by:

of

a) the original afthis letier:ofcredit instrum~nt (alongwiJh-0riginals all
arnendmc'1ts),_'and
b) a-·statement signed by the·Sccretar.y (''Sceretary'~).:U;S. D~pclrtmenr~f
Education ("Department"), or the Secretary's representative,.certifyi~g that
thc,d~d fuh4s will be used for one or more of the followinspurposes, as.
determined bf the Secretary;
.
J) tc) pay r¢.fun.ds of instituti~nal or non.,insti(utional charges

owed t<r:or:on behalf of cuttentor former ·student.u~nhe
lnsnlUtion,whetb~-th.~lnstjtµtiot}-!'eP1ains opon~or~h~.closed ,2) ·to provide for lh.e "teach-'out'' of students enroiled at.the
time of the closure of the Institution, and
)) tQ pay any liabilitie$;~\?fi,~g tQ 1h~'~ecretary a,risingfrom
a~ts or o_missions by the .Institution, on or before the expirati0.1;1

DOE/FSA/PC/SEC Revisic,m: OctoberJS, 2010
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Irrevocable Letter of Credit for
<Insert Name of Institution>

Page 2

of this letter ofcrcdit, in violation of reqµiremcnts set forth in
the Higher Education· Act of 1965, a,s amended ("HEN'), including
the violation of any agreement entered into by the Institution with
the Secretary regarding the administration of programs under Title IV
ofthe.HEA.

Should the Institution fall to renew the letter of c.redit within .ten ( 10) days prior to its expirc1tion,
as clirected l>y the Dep~rn¢nt, the·D.Qpartment ·may·.call the Jetter of credit and place the funds in
an escrow account anhe Department pending a prompt detenriination of the extent lo which
those funds will :be µsed in accordance with subp~graphs l) through 3), above.

We hereby agree with·you that partial drawings are permitted and that drafts drawn under and in
®.d.1.,lly honored upon due presentation at
our offices on or before' the expiration date ofthis letter of credit.
cornpli~~with th1:terms pfihisJe~ter ofcre,qitwill

This letter of ctedit is subject to the International Standby Practices (1SP98), International
Chamber of Commcrc.c PubHcafion Number 590.

Pnn(ed Legal Name

Authorized Signature

Printed Official Title.ofAuthorized Signer

DOE/FSAlrC/SEC Revision: OctobertS, 2010
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DEPARTMENT OF EDUCATION
FED-WIRE EFT MESSAGE FORMAT & INSTRUCTIONS

ABA Number
021030004

Type/Sub-Type

Sender No. :

Sender Ref. No.

Amount

CD
Sender Name (Automatically inserted by the Federal Reserve Bank)
Treasury Department Name/CTR/
TREAS NYC / CTR /
BNF=ED / AC - 91020001 OBI=
Name I City / State:

~
DUNS /TIN :

@
FOR:

©
INSTRUCTIONS
A.
Complete circled items 1-4 above as follows:

CD

Indicate amount including cents digits.

~

Indicate Name, City, and State.

®
®

Indicate DUNS Number and Taxpayer Identification Number (TIN) .
Enter the reason for the remittance: Name of Institution, OPE ID
Number, LOC Number (include any amendments) and LOC
Amount.

117

Case 18-50100

Doc 1-3

Filed 05/31/18

EOD 05/31/18 13:47:13

EXHIBIT C

Pg 1 of 8

Case 18-50100

Doc 1-3

Filed 05/31/18

EOD 05/31/18 13:47:13

Pg 2 of 8

August 25, 2016
Kevin M. Modany, CEO
ITT Educational Services, Inc.
13000 North Me1idian Street
Indianapolis, IN 46032-1404
RE:

ProvisionaVLOC Alternative
OPE IDs: 00732900 - ITT Technical Institute
03071800 - ITT Technical Institute
004731 00 - Daniel Webster College

Dear Mr. Modany:
On August 19, 2014, ITT Educational Services, Inc., (ITT) was cited by the U.S. Department of
Education (Department) for its late submission of annual compliance audits and audited financial
statements. As a result of this financial responsibility failure, 34 C.F .R. §668.174(a)(3 ), and
beginning in October 2014, the Department permitted schools owned and operated by ITT to
participate in the Title IV, HEA programs only under a Provisional Program Participation
Agreement (PPPA) for three award years. As a further result of this financial responsibility
failure, in August 2014, the Department also required ITT to post an irrevocable, five-year Letter
of Credit (LOC) in the amount of$79,707,879.
Since August 2014, the Department has been actively monitoring ITT's ongoing operations and
finances. We have also been continuing to monitor civil litigation filed against ITT by federal and
state law enforcement agencies. Moreover, on April 22, 2016 the Department received notification
that ITT institutions operating under the Indianapolis, IN and Spokane Valley, WA OPEIDs
received a Show-Cause Directive Letter ("Directive") dated April 20, 2016 from ITT's accreditor,
the Accrediting Council for Independent Colleges and Schools (ACICS). ACICS directed ITT to
show cause why its grants of accreditation should not be withdrawn by suspension or otherwise
conditioned.

On June 6, 2016, the Department issued a letter to ITT, wherein the Department both summarized
the bases cited by ACICS in its April 20, 2016 directive and described the increased financial risk
to the Department, Title IV funds, students, and taxpayers posed by potential ACICS action. As
described in the June 6 letter, the Department then required ITT to increase its surety from
$79,707,879 to $123 ,646,182. In July 2016, the Department permitted ITT to provide the
increased surety in three installments of $14,646,101 on July 20, 2016, September 30, 2016, and
November 30, 2016.
On August 4, 2016 ACICS held tbe hearing regarding the show cause imposed on ITT Technical
Institutes in Indianapolis, IN and Spokane Valley, WA. On August 17, 2016, ACICS informed the
Department that ACICS continued both institutions on Show Cause after ITT had submitted
information requested by the accrediting agency and participated in the hearing.

Federal Student Aid
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The August 17, 2016 Continue Show-Cause Directive Letter ("Continue Directive") continues to
question ITT's compliance with a number of ACICS accreditation standards, finding that ITT has
not demonstrated full compliance. The standards in question are these:
1-2-1 OO(f): the "minimal eligibility requirements" for "compliance with all applicable laws and
regulations;"
2-1-809: requirements for student achievement, as measured by retention, placement, and
licensure passage rate. Normally, an institution must comply with such standards within a year
after being found out of compliance; ACICS questioned ITT's compliance for a period ·o f at least
two years;
3-1-202(a): institutional integrity, as manifest in the efficiency and effectiveness of its overall
·
administration of the institution;
3-1-204: financial stability, including having adequate revenues and assets to meet its
respo·nsibilities;
3-1-300: administrative capacity, including overall management and record-keeping;
3-1-410: ACICS admissions and recruitment standards; and
3-1-434: federal and state student financial aid ad.ministration requirements.
The specific information that ACICS cites i.n its August 17 Continue Directive continues the
concerns that the agency expressed in its April 20, 2016 Show-Cause Directive Letter with respect
to the first three grounds expressed in the April 20 letter. It no longer expresses concerns about the
quality of instructional materials or development and submission of a teach-out plan. However, its
on-going investigation has caused ACICS to add two more concerns which are at the foundation of
the educational enterprise and therefore to the actions that the Department must take. The August
17 Continue Directive reiterates ACICS' concern about the financial stability of ITT by noting ITT
has an assets to liabilities ratio of 0.72. It also noted the below-standard student achievement
outcomes reported for retention rates for eight campuses including the main ·Indianapolis campus,
for both the 2014 and the 2015 years.
According to the ACICS Accreditation Criteria, the Show-Cause Directive is issued "[w]hen the
Council determines that an institution is not in compliance, and is unlikely to become in
compliance, with the Accreditation Criteria." (Standards Section 2-3-230). Because ACICS has
determined, after ITT presented information in response to the Show-Cause Directive and
participated in a hearing, that ITT is "not in compliance" and is "unlikely to become in
compliance' with ACICS Accreditation Criteria, ITT has therefore failed to "meet the
requirements established" by its accreditor, as is required by its PPPA.
In addition, on June 24, 2016, the National Advisory Council on Institutional Quality and Integrity
(NACIQI) recommended to the Department that it not re-recognize ITT's accreditation agency.
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Should the Senior Department Official and the Secretary agree, IIT would need to find a new
accreditation agency to remain eligible for Title IV funds.
As a direct result.of the facts described above, and as further detailed in the Department's letters
dated August 19, 2014, August 21., 2014, May 20, 2015, JW1e 8, 2015, October 19, 2015,
December 10, 2015, JW1e 6, 2016, and July 6, 2016 the Department is hereby imposing the
following conditions on ITT's continued participation in Title IV, HEA programs.

1. . Increased Letter of Credit/Surety
Due to this increased risk of the actions taken by ACICS regarding ITT the Department has
determined the surety on file must be increased from the current $94,353,980 to $247,292,364.
This amollllt represents 40% of the Title IV, HEA program funds received by the Institution during
its most recently completed fiscal year.
The purpose of a Letter of Credit (LOC) is to allow for meeting liabilities that would be owed to
the Department, such as those that may trigger should the institution precipitously close or
terminate classes at other than the end of an academic period.. The LOC assures the Secretary that
funds would be available from which to make refunds, provide teach-out facilities, and meet
institutional obligations to the Department.

In the Department's July 6, 2016 letter, ITT was required to post $43 ,938,303 over three (3)
installments of $14,646,101 on July 20, 2016, September 30, 2016, and November 30, 2016.
On July 20, 2016 IIT submitted to the Department the first installment of $14,646,101 and
currently has on file surety in the amount of $94,353,980. The Department is requiring that ITT
post an additional $152,938,654 within 30-days from the date of this letter.
2. Change to Method of Payment Requirements (HCM2)
Effective immediately, ITT Technical fustitutes operating the Indianapolis, IN and Spokane
Valley, WA OPEIDs are required to make all Title IV program fund disbursements under the
Heightened Cash Monitoring 2 (HCM2) payment method, as described in 34 C.F.R. § 668.162(e).
The Department reserves the right to offset any federal claims against funds due to both
institutions. ITT will receive additional information.regarding HCM2 under a separate cover.

3. Notification Requirements for Oversight or Financial Events
Consistent with prior communications, ITT remains required to provide information to the
Department by certified mail or electronic or facsimile transmission no later than 10 days after any
of the oversight or financial events, as described below, occur. ITT must also include with the
information it submits, written notice that details the circumstances surrounding the event(s) and, if
necessary, what steps it has taken or plans to take, to resolve the issue. These events include:
•
•

Any adverse action, including probation or similar action, taken against the fustitution by
its accrediting agency, State authorizing agencies or other Federal agency;
Any event that causes the Institution, or related entity as defined in the Statement of
Financial Accounting Standards (SFAS) 57, to realize any liability that was noted as a

'
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•
•
•
•
•

contingent liability in the Institution's or related entity's most recent audited financial
statements;
Any violation by the Institution of any loan agreement;
Any failure of the Institution to make a payment in accordance with its debt obligations that
results in a creditor filing suit to recover funds under those obligations;
Any withdrawal of owner's equity/net assets from the Institution by any means, including
by declaring a dividend;
Any extraordinary losses as defined in accordance with Accounting Principles Board
(APB) Opinion No. 30; or
Any filing of a petition by the Institution for relief in bankruptcy court.

4. Additional Reporting Requirements

In order for the Department to monitor ITT's progress in improving the Institution's financial
stability, ITI must continue to provide information about its operations,. finances, and future plans
as described in letters dated May 20, 2015, June 08, 2015, and October 19, 2015 letters, and any
oral or written modifications to those communications. Please continue to submit the additional
reporting documents to the designated contact(s) outlined in the Department's prior
communications.
5. Additional Operational Requirements

As a further condition of maintaining its certification to participate in Title IV programs, ITT must
adhere to the followi.n g requirements, effective immediately:
•

•

•

•

ITT Technical Institutes in Indianapolis, IN and Spokane Valley, WA are restricted
from enrolling or beginning classes for any new students who may receive Title IV,
HEA program funds;
iTT Technical Institutes operating under the Indianapolis, IN and Spokane Valley,
WA OPEIDs must provide all students with a notice disclosing the ACICS
Directive and Continue Directive including the fact that ACICS accreditation
standards state that the "Council determines that [the] institution is not in
compliance with the Accreditation Criteria, and is unlikely to become in
compliance."
ITI Technical Institutes in Indianapolis, IN and Spokane Valley, WA must provide
to the Department within 30 days of its receipt of this letter teach out agreements
for all ITI campuses and locations operating under OPEIDs 00732900 and
03071800.
ITT will not pay, or agree to pay, any bonuses, severance payments, raises or
retention payments to any of its Management or Directors, as so listed in the
Corporate Governance section of the ITI Technical Institute website, at
ITTESI.com, as of August 23, 2016, nor to pay special dividends, nor to make any
expenditures out of the ordinary course of business and consistent with prior
practice, without separate approval from the Department.

ITT's failure to meet any of these requirements will demonstrate to the Department that ITT is
incapable of meeting the fiduciary and financial responsibility standards established by the Higher
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Education Act and the Department's regulations. Accordingly, the failure to meet these.standards
will result in the referral of this matter to the Administrative Actions and Appeals Service Group
for administrative action, including the. potential revocation of the PPAs for the.affected OPEIDs.
By signing below, the institution acknowledges and agrees to the conditions specified in this letter,
which must be returned no later than 12:00 p.m. (noon) Eastern Time, September 6, 2016.

(Name)

(Title)

(Date)

Surety Requirements
The increased surety is necessary in the event that the Institution would close or terminate classes
at other than the end of an academic period. It assures the Secretary that funds would be available
from which to make refunds provide teach-out facilities and meet institutional obligations to the
Department.
Our records indicate that ITT already has surety. on file in a Federal Holding Account with the
Department for $94,353,980 until November 04, 2019. ITT may provide the increased
amount by Federal Wire Transfer, or can provide a new LOC in the amount of $152,938,654.
ITT should advise the Department within 10 days of its receipt of this letter whether it will
increase the funds maintained in the Department's Federal Holding Account, or provide a
letter of credit for that additional amount. The increased surety must be provided under either
option within 30 days from the date of this letter.
A sample irrevocable letter of credit is enclosed for ITT to use if it chooses that option. The ITT
letter of credit must be issued by a United States bank. Your lending institution must use this
format on its letterhead with no deviation in the language contained therein. The letter of credit
must provide coverage until November 04, 2019. Please note that ifITT fails to provide the
irrevocable letter of credit within 45 calendar days the institution may be referred to the
Department's Administrative Actions and Appeals Service Group (AAASG) office for termination
and/or other administrative action under 34 C.F.R. § 668.86. Also, note that information regarding
the financial analysis score, results, and the LOC is subject to the Freedom of Information Act
(FOIA) of 1966, as amended.
Please mail the irrevocable letter of credit to the following address:
Veronica Pickett, Director
Perfonnance Improvement and Procedures Service Group
U.S. Department of Education
Federal Student Aid/Program Compliance
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830 First Street, NE, UCP3, MS 5435
Washington, DC 20002-8019
ITT is required to notify the SPD within 3 calendar days, in the event the LOC issuing institution
should fail, resulting in financial transactions and operations being administered by the Federal
Deposit Insurance Corporation. ITT will also be required to submit a new replacement LOC
issued by a different and non-failed U.S. bank, within 75 calendar days . .

If you have any questions regarding the financial responsibility determination, or disagree with the
reason or methodology used for this determination, please contact Tiffany Hill, Financial Analyst,
within IO calendar days at (202) 377-4225.

Ron Bennett
Director, School Eligibility Service Group
Enclosures: The Department's August 19, 2014 Letter to ITT
The Department's August 21, 2014 Letter to ITT
The Department's May 20, 2015 Letter to ITT
The Department's June 08, 2015 Letter to ITT
The Department's October 19, 2015 Letter to ITT
The Department's December 10, 2015 Letter to ITT
The Department's June 6, 2016 Letter to ITT
The Department's July 6, 2016 Letter to ITT
cc:

Kevin M. Modany, Chief Executive Officer (kmodany@ittesi.com)
Rocco Tarasi III, Chief Financial Officer (rtarasi@itt-tech.edu)
Michael E. Diffily, Daniel Webster College President (diffily@dwc.edu)
New England Association of Schools and Colleges - CHE (Higher Education)
Accrediting Council for Independent Colleges a,nd Schools
WA Student Achievement
Texas Work Force Commission
PA Division of Private License Schools, Bureau of Postsecondary Services
PA Division of Program Approval Bureau of Academic Programs
AL Commission on Higher Education
Arkansas Department of Higher Edqcation
Colorado Commission on Higher Education
Commission for Independent Education - Florida Department of Education
ID State Board of Education
MO Coordinating Board for Higher Education
TX Higher Education Coordinating Board
Maryland Higher Education Commission
WV Council for Community and Technical College Education

j

i

r

!
j

!

.!
j

II

Case 18-50100

Doc 1-3

Filed 05/31/18

EOD 05/31/18 13:47:13

ITT Educational Services, Inc.
Page7 of7
State Council of Higher Education for Virginia
Minnesota Office of Higher Education
NM Higher Education Department
AL Department of Postsecondary Education
AZ, State Board for Private Postsecondary Education
NE Department of Education
SC Commission on Higher Education
OH Board of Regents
CA Bureau for Private Postsecondary Education
MA Department of Higher Education (formerly MA Board of Higher Edu)
Michigan Department of Labor & Economic Growth
Louisiana State Board of Regents
Iowa College Student Aid Commission
NY The State Education Department, Office of Higher Education
NV Commission on Postsecondary Education
Oregon Student Assistance Commission Office of Degree Authorization
KY Council on Postsecondary Education
Tennessee Higher Education Commission
GA Non-Public Postsecondary Education Commission
The Board of Governors of the University of NC
WI Educational Approval Board
UT System of Higher Education
MS Commission on Proprietary School & College Registration
Ohio State Board of Career Colleges and Schools
Oklahoma State Regents for Higher Education
Illinois Board of Higher Education
KS Board of Regents
NJ Commission on Higher Education
Indiana Commission for Higher Education Board for Proprietary Education
NH Dept. of Education, Division of Higher Education
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81,7('67$7(6%$1.5837&<&2857SOUTHERN ',675,&72)INDIANA
&DVH1XPEHU 16-07207

%\5XVW_2PQL&ODLPV$JHQW
)RU86%DQNUXSWF\&RXUW

6RXWKHUQ'LVWULFWRI,QGLDQD


2IILFLDO)RUP

Proof of Claim

12/15

Read the instructions before filling out this form. This form is for making a claim for payment in a bankruptcy case. Do not use this form to
make a request for payment of an administrative expense. Make such a request according to 11 U.S.C. § 503.
Filers must leave out or redact LQIRUPDWLRQWKDWLVHQWLWOHGWRSULYDF\RQWKLVIRUPRURQDQ\DWWDFKHGGRFXPHQWV$WWDFKUHGDFWHGFRSLHVRIDQ\
GRFXPHQWVWKDWVXSSRUWWKHFODLPVXFKDVSURPLVVRU\QRWHVSXUFKDVHRUGHUVLQYRLFHVLWHPL]HGVWDWHPHQWVRIUXQQLQJDFFRXQWVFRQWUDFWVMXGJPHQWV
PRUWJDJHVDQGVHFXULW\DJUHHPHQWV Do not send original documents; WKH\PD\EHGHVWUR\HGDIWHUVFDQQLQJ,IWKHGRFXPHQWVDUHQRWDYDLODEOH
H[SODLQLQDQDWWDFKPHQW
$SHUVRQZKRILOHVDIUDXGXOHQWFODLPFRXOGEHILQHGXSWRLPSULVRQHGIRUXSWR\HDUVRUERWK86&DQG
Fill in all the information about the claim as of the date the case was filed. That date is on the notice of bankruptcy (Form 309) that you received.

Carefully read instructions included with this Proof of Claim before completing.

Part 1:

Identify the Claim

1. Who is the current creditor?

1DPHRIWKHFXUUHQWFUHGLWRU
WKHSHUVRQRUHQWLW\WREHSDLGIRUWKLVFODLP

KEVIN M. MODANY

2WKHUQDPHVWKHFUHGLWRUXVHGZLWKWKHGHEWRU

2. Has this claim been acquired
from someone else?
3. Where should notices and
payments to the creditor be
sent?
)HGHUDO5XOHRI
%DQNUXSWF\3URFHGXUH
)5%3  J

1R
<HV

)URPZKRP"

Where should notices to the creditor be sent?

Where should payments to the creditor be sent? (if
different)

KEVIN M. MODANY
1DPH

1DPH

10369 CHARTER OAKS

CARMEL, IN, 46032

&RQWDFW3KRQH

317-287-9053

&RQWDFW3KRQH

&RQWDFWHPDLO

KEVINMMODANY@GMAIL.COM

&RQWDFWHPDLO

8QLIRUPFODLPLGHQWLILHUIRUHOHFWURQLFSD\PHQWVLQFKDSWHU LI\RXXVHRQH

4. Does this claim amend one
already filed?

1R
<HV

&ODLP1XPEHURQFRXUWFODLPVUHJLVWU\ LINQRZQ

846

)LOHG2Q

11/16/2016
00''<<<<

5. Do you know if anyone else
has filed a proof of claim for
this claim?

1R
<HV

:KRPDGHWKHHDUOLHUILOLQJ"
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Give Information About the Claim as of the Date the Case Was Filed

6. Do you have any number you
use to identify the debtor?

1R
<HV

/DVWGLJLWVRIWKHGHEWRU VDFFRXQWRUDQ\QXPEHU\RXXVHWRLGHQWLI\WKHGHEWRU

 3360199.00

7. How much is the claim?

Does this amount include interest or other charges?
1R
<HV

$WWDFKVWDWHPHQWLWHPL]LQJLQWHUHVWIHHVH[SHQVHVRURWKHU
FKDUJHVUHTXLUHGE\%DQNUXSWF\5XOH F  $ 

([DPSOHV*RRGVVROGPRQH\ORDQHGOHDVHVHUYLFHVSHUIRUPHGSHUVRQDOLQMXU\RUZURQJIXOGHDWKRUFUHGLWFDUG

8. What is the basis of the
claim?

$WWDFKUHGDFWHGFRSLHVRIDQ\GRFXPHQWVVXSSRUWLQJWKHFODLPUHTXLUHGE\%DQNUXSWF\5XOH F 
/LPLWGLVFORVLQJLQIRUPDWLRQWKDWLVHQWLWOHGWRSULYDF\VXFKDVKHDOWKFDUHLQIRUPDWLRQ

VARIOUS (SEE ATTACHED).

9. Is all or part of the claim
secured?

1R
<HV

7KHFODLPLVVHFXUHGE\DOLHQRQSURSHUW\
Nature of property:
5HDO(VWDWH ,IWKHFODLPLVVHFXUHGE\WKHGHEWRU VSULQFLSDOUHVLGHQFHILOHD Mortgage Proof of Claim
Attachment 2IILFLDO)RUP$ ZLWKWKLV Proof of Claim
0RWRU9HKLFOH
2WKHU

'HVFULEH

Basis for perfection:
$WWDFKUHGDFWHGFRSLHVRIGRFXPHQWVLIDQ\WKDWVKRZHYLGHQFHRISHUIHFWLRQRIDVHFXULW\LQWHUHVW IRUH[DPSOH
DPRUWJDJHOLHQFHUWLILFDWHRIWLWOHILQDQFLQJVWDWHPHQWRURWKHUGRFXPHQWWKDWVKRZVWKHOLHQKDVEHHQILOHGRU
UHFRUGHG
Value of Property:

$

Amount of the claim that is secured:

$

Amount of the claim that is unsecured:

$

7KHVXPRIWKHVHFXUHGDQG
XQVHFXUHGDPRXQWVVKRXOGPDWFKWKH
DPRXQWLQOLQH 

Amount necessary to cure any default as of the date of the petition:

Annual Interest Rate:

ZKHQFDVHZDVILOHG

$

____________%

)L[HG
9DULDEOH

10. Is this claim based on a
lease?

1R

11. Is this claim subject to a
right of setoff?

1R

12. Is this claim for the value
of goods received by the
debtor 20 days before the
commencement date of
this case (11 U.S.C.
§503(b)(9)).?

1R

<HV

<HV

<HV

Amount necessary to cure any default as of the date of the petition.

,GHQWLI\WKHSURSHUW\

$PRXQWRI E  &ODLP $

$

Case 18-50100
13. Is all or part of the claim
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11 U.S.C. § 507(a)?
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1R

<HV

$FODLPPD\EHSDUWO\
SULRULW\DQGSDUWO\
QRQSULRULW\)RUH[DPSOH
LQVRPHFDWHJRULHVWKH
ODZOLPLWVWKHDPRXQW
HQWLWOHGWRSULRULW\
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Amount entitled to priority

Check all that apply

'RPHVWLFVXSSRUWREOLJDWLRQV LQFOXGLQJDOLPRQ\DQGFKLOGVXSSRUW XQGHU
86& D  $ RU D  % 

$

8SWR RIGHSRVLWVWRZDUGSXUFKDVHOHDVHRUUHQWDORISURSHUW\RUVHUYLFHVIRU
SHUVRQDOIDPLO\RUKRXVHKROGXVH86& D  

$

:DJHVVDODULHVRUFRPPLVVLRQV XSWR HDUQHGZLWKLQGD\VEHIRUHWKH
EDQNUXSWF\SHWLWLRQLVILOHGRUWKHGHEWRU VEXVLQHVVHQGVZKLFKHYHULVHDUOLHU
86& D  

$

7D[HVRUSHQDOWLHVRZHGWRJRYHUQPHQWDOXQLWV86& D  

$

&RQWULEXWLRQVWRDQHPSOR\HHEHQHILWSODQ86& D  

$

2WKHU6SHFLI\VXEVHFWLRQRI86& D BBB WKDWDSSOLHV

$

12850.00

$PRXQWVDUHVXEMHFWWRDGMXVWPHQWRQDQGHYHU\\HDUVDIWHUWKDWIRUFDVHVEHJXQRQRUDIWHUWKHGDWHRIDGMXVWPHQW

Part 3:

Sign Below

The person completing
this proof of claim must
sign and date it.
FRBP
9011(b).
,I\RXILOHWKLVFODLP
HOHFWURQLFDOO\)5%3
 D  DXWKRUL]HV
FRXUWVWRHVWDEOLVKORFDO
UXOHVVSHFLI\LQJZKDWD
VLJQDWXUHLV
A person who files a
fraudulent claim could be
fined up to $500,000,
imprisoned for upt to 5
years, or both.
18 U.S.C. §§ 152, 157, and
3571.

Check the appropriate box:
,DPWKHFUHGLWRU
,DPWKHFUHGLWRU VDWWRUQH\RUDXWKRUL]HGDJHQW
,DPWKHWUXVWHHRUWKHGHEWRURUWKHLUDXWKRUL]HGDJHQW%DQNUXSWF\5XOH
,DPWKHJXDUDQWRUVXUHW\HQGRUVHURURWKHUFRGHEWRU%DQNUXSWF\5XOH
,XQGHUVWDQGWKDWDQDXWKRUL]HGVLJQDWXUHRQWKLV Proof of Claim VHUYHVDVDQDFNQRZOHJPHQWWKDWZKHQFDOFXODWLQJWKH
DPRXQWRIWKHFODLPWKHFUHGLWRUJDYHWKHGHEWRUFUHGLWIRUDQ\SD\PHQWVUHFHLYHGWRZDUGWKHGHEW
,KDYHH[DPLQHGWKHLQIRUPDWLRQLQWKLV Proof of Claim DQGKDYHDUHDVRQDEOHEHOLHIWKDWWKHLQIRUPDWLRQLVWUXH
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In re ITT Educational Services, Inc.
United States Bankruptcy Court for the Southern District of Indiana
Chapter 7, Case No. 16-07207
_____________________________________________________________________________
ADDENDUM TO AMENDED AND RESTATED PROOF OF CLAIM OF KEVIN M.
MODANY
Debtor: ITT Educational Services, Inc. (“Debtor”)
Case No.: 16-07207
Claim of Kevin M. Modany (“Claimant”)
Kevin M. Modany
10369 Charter Oaks
Carmel, IN 46032

SUMMARY OF CLAIM
1.

Kevin M. Modany was employed as the Chief Executive Officer of the Debtor

pursuant to an employment agreement (the “Employment Agreement”) dated December 31, 2015.
A copy of the Employment Agreement is attached hereto as Exhibit A and incorporated herein by
reference.
2.

On September 14, 2016, Mr. Modany was served with a termination letter severing

the employment immediately due to the Debtor’s lack of funds and cessation of operations. The
termination letter is attached hereto as Exhibit B and incorporated herein by reference. The Debtor
filed its chapter 7 petition the following day.
3.

On October 22, 2007, the Debtor established Senior Executive Severance Plan (the

“Severance Plan”). A copy of the Severance Plan is attached as Exhibit C and incorporated herein
by reference.
4.

At the time of his termination Mr. Modany was owed deferred compensation of

$64,199.00 through December 15, 2015. See Exhibit D, excerpts from the Debtor’s 2016 Annual
Meeting Notice and Proxy Statement, which is incorporated herein by reference.
5.

The Severance Plan provides that select executives, including Mr. Modany, are

entitled to certain severance benefits, inter alia, if, (i) during an “Imminent Acceleration Event
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Period” (as further defined in the Severance Plan) or (ii) within two years following an
“Acceleration Event” (as further defined in the Severance Plan), the individual is terminated other
than for “Cause” (as further defined in the Severance Plan).
6.

Upon information and belief, Mr. Modany’s termination was without Cause. Thus,

to the extent his termination occurred during an Imminent Acceleration Event or within two years
following an Acceleration Event, Mr. Modany hereby asserts a claim for all amounts due and owing
under the Severance Plan, including without limitation severance pay and deferred compensation in
an amount not less than $5,008,199.00, calculated as follows:
TOTAL

AMOUNTS
$824,000.00 salary multiplied by 3

$2,472,000.00

$824,000.00 bonus multiplied by 3

$2,472,000.00

$64,199.00 deferred compensation

$64,199.00
$5,008,199.00

TOTAL

(Exhibit C, §§3,4(I)(a), Exhibit D). To the extent the conditions precedent under the Severance
Plan have been satisfied, Mr. Modany also asserts an unliquidated claim for all other amounts due
and owing thereunder, including without limitation: (i) the Savings Plan Lump Sum Amount; (ii)
Welfare Coverage Stipend, and (iii) Gross-Up Payment (each as described in Section 4(I) of the
Severance Plan).
7.

In the alternative, the Employment Agreement provides that upon a termination

without cause, Mr. Modany will be entitled to an amount equal to “two times the sum of (i) your
base salary plus (ii) your target short-term compensation amount for the fiscal year in which the
employment termination occurs. . .” (Agreement, §3(a)).

Accordingly, if it is determined that the

conditions precedent under the Severance Plan have not been satisfied, Mr. Modany hereby asserts
2
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in the alternative a claim for all amounts due and owing under the Employment Agreement,
including without limitation severance pay and deferred compensation of not less than
$3,360,199.00, consisting of:
TOTAL

AMOUNTS
$824,000.00 salary multiplied by 2
$824,000.00 target short-term
compensation multiplied by 2
$64,199.00 deferred compensation

$1,648,000.00
$1,648,000.00
$64,199.00
$3,360,199.00

TOTAL

(Exhibit C, §§3,4(I)(a), Exhibit D)
8.

In addition, Claimant hereby asserts a claim for any and all other obligations of the

Debtor that may be, or may become, due and owing to Claimant, including without limitation: (i)
under the Employment Agreement or Severance Plan, as applicable, and (ii) such other obligations
as the Debtor may owe to the Claimant at law or under any applicable document or agreement,
including without limitation, any right of indemnification, whether such obligations arise under the
Debtor’s by-laws (a copy of which are attached hereto as Exhibit E and made a part hereof), any
other document or agreement, or at law.
9.

Accordingly, Claimant hereby files this Amended and Restated Proof of Claim with

respect to all of Debtor’s outstanding obligations owed to Claimant, including without limitation: (i)
under the Employment Agreement or Severance Plan, as applicable, and (ii) such other obligations
as the Debtor may owe to the Claimant at law or under any applicable document or agreement, at
law, or otherwise. The summary of the bases for this Amended and Restated Proof of Claim set
forth herein are not exhaustive and do not constitute an election of remedies. Claimant hereby
reserves the right to further amend, restate or supplement this Amended and Restated Proof of
3
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Claim as and if its claims become further liquidated, in the event that further material information is
revealed concerning the facts and circumstances underlying the Claim, or for other lawful purposes,
and, without limitation, to file additional proofs of claim against the Debtor or one or more of its
affiliated debtors and debtors-in-possession, to reflect other amounts that may be (or may become)
due and owing, whether based on the respective rights and obligations arising under the Severance
Plan, the Employment Agreement or any other applicable document, agreement, applicable law, or
otherwise (including without limitation due to any rejection of the Severance Plan, the Employment
Agreement or such other applicable document or agreement). By filing this Amended and Restated
Proof of Claim, Claimant does not concede that any amounts due and owing, or that may become
due and owing, constitute pre-petition claims of the Debtor and Claimant reserves all rights to file
one or more requests for payment of administrative expense claim for such amounts.
10.

The filing of this Amended and Restated Proof of Claim is not and shall not be

deemed or construed as (a) a waiver or release of Claimant’s rights against any person, entity or
property (including, without limitation, any person or entity that is or may become a debtor in a case
pending in this Court) who may be liable for all or part of the claims set forth herein, whether an
affiliate, assignee, guarantor otherwise of the Debtor, or any entity that has engaged in transactions
to evade or avoid withdrawal liability; (b) a consent by Claimant to the jurisdiction of this Court or
any other court with respect to proceedings, if any, commenced in any case against or otherwise
involving Claimant; (c) a waiver or release of Claimant’s rights to trial by jury in this Court or any
other court in any proceeding as to any and all matters so triable herein, whether or not the same be
designated legal or private rights or in any case, controversy or proceeding related hereto,
notwithstanding the designation or not of such matters as “core proceedings” pursuant to 28 U.S.C.
§ 157(b)(2), and whether such jury trial right is pursuant to statute or the United States Constitution;
(d) a consent by Claimant to a jury trial in this Court or any other court in any proceeding as to any
4
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and all matters so triable herein or in any case, controversy or proceeding related hereto, pursuant to
28 U.S.C. § 157(e) or otherwise; (e) a waiver or release of Claimant’s rights to have any and all
final orders in any and all noncore matters or proceedings entered only after de novo review by a
United States District Court Judge; (f) a waiver of the right to move to withdraw the reference with
respect to the subject matter of this Amended and Restated Proof of Claim, any objection thereto or
other proceeding that may be commenced in this case against or otherwise involving Claimant; (g)
an election of remedies; (h) a waiver of the right to seek an administrative claim; or (i) a waiver or
release of any right of setoff or recoupment that Claimant may hold against the Debtor.

5
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ITT EDUCATIONAL SERVICES, INC.
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As Amended and Restated July 18, 2011
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ITT EDUCATIONAL SERVICES, INC.
(a Delaware Corporation)
BY-LAWS
ARTICLE I
OFFICES
SECTION 1. Registered Office. The registered office of ITT Educational Services, Inc. (the "Corporation") in the State of Delaware and
the name of the registered agent at such address shall be as specified in the Corporation's Amended and Restated Certificate of Incorporation, or as
subsequently changed as specified in the most recent certificate of change filed pursuant to law.
SECTION 2. Other Offices. The Corporation may also have offices at such other places both within and without the State of Delaware as
the Board of Directors (the "Board") may from time to time determine or the business of the Corporation may require.
SECTION 3. Change of Location. In the manner permitted by law, the Board or the Corporation's registered agent may change the
address of the Corporation's registered office in the State of Delaware and the Board may make, revoke or change the designation of the registered agent.
ARTICLE II
MEETINGS OF STOCKHOLDERS
SECTION 1. Place of Meetings. All meetings of stockholders for the election of directors and for the transaction of such other business as
may properly come before the meeting shall be held at such place, either within or without the State of Delaware, as may be fixed from time to time by the
Board and stated in the notice of the meeting or in a waiver of notice thereof. In lieu of holding a meeting of stockholders at a designated place, the Board,
in its sole discretion, may determine that any meeting of stockholders may be held solely by means of remote communication.
SECTION 2. Annual Meeting. Annual meetings of stockholders, at which they shall elect members of the Board and transact such other
business as may properly be brought before the meeting, shall be held on such date and at such time as shall be designated from time to time by the Board
and stated in the notice of meeting or in a waiver thereof.
SECTION 3. Special Meetings. Special meetings of the stockholders for any purpose may be held at such time as shall be stated in the
notice of the meeting or in a waiver of notice thereof. Special meetings of stockholders may be called at any time, for any purpose or purposes, by the
Chairman of the Board, the Chief Executive Officer or a majority of the Board.
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SECTION 4. Notice of Meetings. Except as otherwise expressly required by law, written or printed notice of each annual and special
meeting of stockholders stating the place, if any, date and time of the meeting, the means of remote communications, if any, by which stockholders and
proxy holders may be deemed to be present in person and vote at such meeting, and, in the case of a special meeting of the stockholders, the purpose or
purposes thereof and the person or persons by whom or at whose direction such meeting has been called, shall be given not less than ten (10) nor more than
sixty (60) days before the date of the meeting, by or at the direction of the Chief Executive Officer, or the Secretary, or the officer or persons calling the
meeting to each stockholder of record entitled to vote at such meeting. Notice shall be provided in accordance with Article VI of these By-laws. Notice may
be given to stockholders sharing an address in the manner and to the extent permitted by applicable law.
SECTION 5. Quorum. The holders of a majority of the shares of stock issued and outstanding and entitled to vote, represented in person
or by proxy, shall constitute a quorum at all meetings of the stockholders for the transaction of business except as otherwise provided by statute or by the
Amended and Restated Certificate of Incorporation. If, however, such quorum shall not be present or represented at any meeting of the stockholders, the
chair of the meeting or the stockholders present in person or represented by proxy shall have the power to adjourn the meeting from time to time, without
notice other than announcement at the meeting, until a quorum shall be present or represented by proxy. At such adjourned meeting at which a quorum shall
be present or represented any business may be transacted which might have been transacted at the meeting as originally notified. If the adjournment is for
more than thirty (30) days, or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall be given
to each stockholder of record entitled to vote at the meeting in accordance with these By-laws.
SECTION 6. Voting of Stock. Except as is otherwise required by law, the Amended and Restated Certificate of Incorporation or these
By-laws, each holder of record of shares of stock of the Corporation having voting powers shall be entitled, at each meeting of the stockholders, to one vote
for every share of such stock standing in his or her name on the record of stockholders of the Corporation and, if a quorum is present and unless otherwise
required by the Amended and Restated Certificate of Incorporation, the affirmative vote of a majority of the shares of stock represented at the meeting and
entitled to vote on the subject matter shall be the act of the stockholders, except with respect to the election of directors. If, as of a date that is fourteen (14)
days in advance of the date the Corporation files its definitive proxy statement (regardless of whether or not thereafter revised or supplemented) with the
U.S. Securities and Exchange Commission, the number of nominees for director exceeds the number of directors to be elected, directors shall be elected by
the vote of a plurality of the shares represented in person or by proxy at the meeting and entitled to vote on the election of directors, subject to the rights of
any holders of any series of preferred stock under the Amended and Restated Certificate of Incorporation. If, at such date, the number of nominees for
director does not exceed the number of directors to be elected, each director shall be elected by the affirmative vote of a majority of the votes cast with
respect to that director at any meeting for the election of directors at which a quorum is present, subject to the rights of any holders of any series of preferred
stock under the Amended and Restated Certificate of Incorporation.
-2-
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For purposes of this Section 6, a majority of votes cast shall mean that the number of shares voted “for” a director’s election exceeds the
number of shares voted “against” that director’s election. Abstentions and broker non-votes will not be considered as votes cast in the election of a
director. Any nominee for director who is an incumbent director and who is not elected in an election that is determined by the affirmative vote of a
majority of the votes cast is expected to tender his or her resignation to the Board of Directors, subject to acceptance by the Board of Directors. The Board
of Directors will act on the tendered resignation and publicly disclose (by a press release, a filing with the U.S. Securities and Exchange Commission or
other broadly disseminated means of communication) its decision regarding the tendered resignation within 90 days from the date of the certification of the
election results. The Board of Directors in making its decision may consider any factors or other information that it considers appropriate and relevant. If a
director’s resignation is not accepted by the Board of Directors, the director shall continue to serve until the end of the term of his or her class and until his or
her successor is duly elected, or his or her earlier resignation or removal. If a director’s resignation is accepted by the Board of Directors pursuant to this
Section 6, or if a nominee for director is not elected and the nominee is not an incumbent director, then the Board of Directors may fill the resulting vacancy
or decrease the size of the Board of Directors pursuant to the provisions of the Amended and Restated Certificate of Incorporation or these By-laws.
SECTION 7. List of Stockholders. At least ten (10) days before each meeting of stockholders, the Secretary or agent having charge of the
stock transfer book shall make a complete list of the stockholders entitled to vote at such meeting, arranged in alphabetical order, with the address of each
and the number of shares held by each. Such list shall be subject to inspection by any stockholder for a period of ten (10) days prior to such meeting, for any
purpose related to the meeting, at the principal office of the Corporation at any time during usual business hours or on a reasonably accessible electronic
network. Such list shall be produced and kept open at the time and place of meeting, or if the meeting is to be held solely by means of remote
communication then on a reasonably accessible electronic network, and shall be subject to the inspection of any stockholder during the whole time of the
meeting.
SECTION 8. Stockholder Business and Nominations.
(a) Annual Meetings of Stockholders. (i) Nominations of persons for election to the Board of Directors and the proposal of other business
to be considered by the stockholders may be made at an annual meeting of stockholders (A) pursuant to the Corporation’s notice of meeting under Section 4,
(B) by or at the direction of the Board of Directors, or (C) by any stockholder of the Corporation who (1) was a stockholder of record at the time of giving of
notice provided for in this Section 8 and is a stockholder of record at the time of the annual meeting, (2) is entitled to vote at the meeting, and (3) complies
with the notice procedures set forth in this Section 8 as to such business or nomination; and clause (C) shall be the exclusive means for a stockholder to make
nominations or submit other business (other than proposals for other business properly brought under Rule 14a-8 under the Securities Exchange Act of 1934,
as amended (the “Exchange Act”), and included in the Corporation’s notice of meeting) before an annual meeting of stockholders.

-3-
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(ii) For any nominations or any other business to be properly brought before an annual meeting by a stockholder pursuant to clause (C) of
paragraph (a)(i) of this Section 8, the stockholder must have given timely notice thereof in writing to the Secretary and such other business must otherwise
be a proper matter for stockholder action. To be timely, a stockholder’s notice shall be delivered to or mailed and received by the Secretary at the principal
executive offices of the Corporation not earlier than the close of business on the 120th calendar day and not later than the close of business on the 90th
calendar day prior to the first anniversary of the preceding year’s annual meeting; provided, however, that in the event that the date of the annual meeting is
more than 30 calendar days before or more than 60 calendar days after such anniversary date, then notice by the stockholder to be timely must be so
delivered or received not earlier than the close of business on the 120th calendar day prior to the date of such annual meeting and not later than the close of
business on the later of the 90th calendar day prior to the date of such annual meeting or the 10th calendar day following the day on which public
announcement of the date of such meeting is first made by the Corporation. In no event shall any adjournment or postponement of an annual meeting or the
public announcement thereof commence a new time period (or extend any time period) for the giving of a stockholder’s notice as described above. To be in
proper form, a stockholder’s notice (whether given pursuant to this paragraph (a)(ii) or paragraph (b)) to the Secretary must set forth:
(A) as to each person whom the stockholder proposes to nominate for election or reelection as a director, (1) all information relating to
such person that is required to be disclosed in solicitations of proxies for election of directors in an election contest, or is otherwise required, in each
case pursuant to Regulation 14A under the Exchange Act (including such person’s written consent to being named in the proxy statement as a
nominee and to serving as a director if elected), and (2) information relating to any agreement, arrangement or understanding, including a voting
commitment, or any relationship, including financial transactions and compensation, between such person and the stockholder or any Stockholder
Associated Person (as defined in Section 8(c)(ii) below); provided, that the Corporation may also require any proposed nominee to furnish such
other information as the Corporation may reasonably require to determine the eligibility of such proposed nominee to serve as a director;
(B) as to any business, other than the nomination of a director or directors, that the stockholder proposes to bring before the meeting, (1) a
brief description of the business desired to be brought before the meeting, the reasons for conducting such business at the meeting and any material
interest of such stockholder and any Stockholder Associated Person in such business, (2) a description of all agreements, arrangements and
understandings between such stockholder and any Stockholder Associated Person and any other person or persons (including their names) in
connection with the proposal of such business by such stockholder, and (3) if the proposal or business is to be included in the Corporation’s proxy
statement, the text of the proposal or business (including the text of any resolutions proposed for consideration and in the event that such business
includes a proposal to amend these By-laws, the language of the proposed amendment); and
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(C) as to the stockholder giving the notice and any Stockholder Associated Person, (1) the name and address of such stockholder, as they
appear on the Corporation’s stock ledger, and the name and address, if different, of such Stockholder Associated Person, (2) the class, series and
number of all shares of stock of the Corporation which are held of record or are beneficially owned by such stockholder and by such Stockholder
Associated Person, (3) the nominee holder for, and the number of, shares owned beneficially but not of record by such stockholder and by such
Stockholder Associated Person, (4) any derivative position, including without limitation any option, warrant, convertible security, stock
appreciation right, or similar right with an exercise or conversion privilege or a settlement payment or mechanism at a price related to any class or
series of shares of the Corporation or with a value derived in whole or in part from the value of any class or series of shares of the Corporation,
directly or indirectly held or beneficially held by such stockholder and such Stockholder Associated Person, and whether and the extent to which
any hedging, equity swap or other transaction or series of transactions has been entered into by or on behalf of, or any other agreement, arrangement
or understanding (including any short position or interest or any borrowing or lending of shares of stock) has been made by, such stockholder or
such Stockholder Associated Person with respect to any shares of stock of the Corporation, or whether such stockholder or Stockholder Associated
Person has an economic interest in the Corporation not reported as record or beneficial ownership, (5) any proxy, contract, arrangement,
understanding or relationship pursuant to which such stockholder or Stockholder Associated Person has a right to vote any shares of stock of the
Corporation, (6) any rights to dividends on the shares of the Corporation owned beneficially by such stockholder or Stockholder Associated Person
that are separated or separable from the underlying shares of the Corporation, (7) a representation that the stockholder is a holder of record of stock
of the Corporation entitled to vote at such meeting and intends to appear in person or through a qualified representative at the meeting to propose
such nomination or business, and (8) a representation whether such stockholder or Stockholder Associated Person intends or is part of a group
which intends (x) to deliver a proxy statement and/or form of proxy to holders of at least the percentage of the Corporation’s outstanding capital
stock required to elect the nominee or to approve or adopt the proposal and/or (y) otherwise to solicit proxies from stockholders in support of such
nomination or proposal, and the information called for by this paragraph (ii)(C) shall be supplemented by such stockholder and Stockholder
Associated Person not later than 10 days after the record date for the meeting to disclose such information as of the record date.
(iii) Notwithstanding anything in the second sentence of paragraph (a)(ii) of this Section 8 to the contrary, in the event that the number
of directors to be elected to the Board of Directors at an annual meeting is increased and there is no public announcement by the Corporation naming all of
the nominees for director or specifying the size of the increased Board of Directors at least 100 calendar days prior to the first anniversary of the preceding
year’s annual meeting, a stockholder’s notice required by this Section 8 shall also be considered timely, but only with respect to nominees for any new
positions created by such increase, if it shall be delivered to the Secretary at the principal executive offices of the Corporation not later than the close of
business on the 10th calendar day following the day on which such public announcement is first made by the Corporation.
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(b) Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of stockholders as shall have been
brought before the meeting pursuant to the Corporation’s notice of meeting under Section 4. Nominations of persons for election to the Board of Directors
may be made at a special meeting of stockholders at which directors are to be elected pursuant to the Corporation’s notice of meeting (i) by or at the
direction of the Board of Directors or (ii) provided that the Board of Directors has determined that directors shall be elected at such meeting, by any
stockholder of the Corporation who (A) was a stockholder of record at the time of giving of notice provided for in this Section 8 and is a stockholder of
record at the time of the special meeting, (B) is entitled to vote at the meeting, and (C) complies with the notice procedures set forth in this Section 8 as to
such nomination; and clause (ii) shall be the exclusive means for a stockholder to make nominations before a special meeting of stockholders. In the event
the Corporation calls a special meeting of stockholders for the purpose of electing one or more directors to the Board of Directors, any such stockholder may
nominate a person or persons (as the case may be), for election to such position(s) as specified in the Corporation’s notice of meeting, if the stockholder’s
notice required by paragraph (a)(ii) of this Section 8 with respect to any nomination shall be delivered to or mailed and received by the Secretary at the
principal executive offices of the Corporation not earlier than the close of business on the 120th calendar day prior to the date of such special meeting and not
later than the close of business on the later of the 90th calendar day prior to the date of such special meeting or the 10th calendar day following the day on
which public announcement is first made of the date of the special meeting and of the nominees proposed by the Board of Directors to be elected at such
meeting. In no event shall any adjournment or postponement of a special meeting or the public announcement thereof commence a new time period (or
extend any time period) for the giving of a stockholder’s notice as described above.
(c) General. (i) Only such persons who are nominated in accordance with the procedures set forth in this Section 8 shall be eligible to
serve as directors and only such business shall be conducted at a meeting of stockholders as shall have been brought before the meeting in accordance with
the procedures set forth in this Section 8. Except as otherwise provided by law, the Amended and Restated Certificate of Incorporation or these By-laws, the
chairman of the meeting shall have the power and duty to determine whether a nomination was made, or any business proposed to be brought before the
meeting was proposed, in accordance with the procedures set forth in this Section 8 (including whether the stockholder or any Stockholder Associated
Person solicited (or is part of a group which solicited) or did not so solicit, as the case may be, proxies in support of such stockholder’s nominee or proposal
in compliance with such stockholder’s representation as required by clause (a)(ii)(C)(8) of this Section 8) and, if any proposed nomination or proposed
business is not in compliance with this Section 8, to declare that such defective nomination or proposal shall be disregarded. Notwithstanding the foregoing
provisions of this Section 8, if the stockholder (or a qualified representative of the stockholder) does not appear at the annual or special meeting of
stockholders of the Corporation to present a nomination or proposal, such nomination or proposed business shall be disregarded, notwithstanding that
proxies in respect of such vote may have been received by the Corporation.
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(ii) For purposes of these By-laws, (A) “public announcement” shall mean disclosure in a press release reported by a national news
service or in a document publicly filed by the Corporation with the Securities and Exchange Commission pursuant to Section 13, 14 or 15(d) of the
Exchange Act; and (B) “Stockholder Associated Person” of any stockholder shall mean (1) any person or entity controlling, controlled by or under common
control with, directly or indirectly, or acting in concert with, such stockholder, (2) any beneficial owner of shares of stock of the Corporation owned of
record or beneficially by such stockholder, and (3) any person or entity controlling, controlled by or under common control with a Stockholder Associated
Person as defined in the foregoing clauses (B)(1) or (B)(2).
(iii) Notwithstanding the foregoing provisions of this Section 8, a stockholder seeking to include a nomination or other business in a
proxy statement prepared by the Corporation shall also comply with all applicable requirements of the Exchange Act and the rules and regulations
thereunder; provided, however, that any references in these By-laws to the Exchange Act or the rules promulgated thereunder are not intended to and shall
not limit the requirements applicable to nominations or proposals as to any other business to be considered pursuant to paragraphs (a)(i)(C) or (b) of this
Section 8. Nothing in this Section 8 shall be deemed to affect any rights (A) of stockholders to request inclusion of proposals in the Corporation’s proxy
statement pursuant to Rule 14a-8 under the Exchange Act, or (B) of the holders of any series of preferred stock of the Corporation if and to the extent
provided for under law, the Amended and Restated Certificate of Incorporation or these By-laws.
SECTION 9. Proxies. At all meetings of stockholders, a stockholder may vote by proxy authorized by an instrument in writing or by an
electronic transmission permitted by the laws of the State of Delaware by the stockholder or his duly authorized attorney-in-fact.
SECTION 10. Inspectors. The Board may, in advance of any meeting of stockholders, appoint one or more inspectors to act at such
meeting or any adjournment thereof. If an inspector or inspectors are not appointed, the person presiding at the meeting may appoint one or more
inspectors. Each inspector, if any, before entering upon the discharge of his duties, shall take and sign an oath faithfully to execute the duties of inspector at
such meeting with strict impartiality and according to the best of his ability. The inspectors shall determine the number of shares of stock outstanding and the
voting power of each, the number of shares represented at the meeting, the existence of a quorum, the validity and the fact of proxies, and shall receive votes,
ballots or consents herein, determine all challenges and questions arising in connection with the right to vote, count and tabulate all votes, ballots or consents,
determine the result, and do such other acts as are proper to conduct the election or vote with fairness to all stockholders. On request of the person presiding a
the meeting, the inspector or inspectors shall make a report in writing of any challenge, request or matter determined by them and shall execute a certificate o
any fact found by them. No director or candidate for the office of director shall act as an inspector on an election of directors. Inspectors need not be
stockholders.
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SECTION 11. No Written Consent. No action shall be taken by the stockholders of the Corporation except at an annual or special
meeting of stockholders.
SECTION 12. Conduct of Meetings. The Chairman of the Board shall preside at all meetings of the stockholders. If the Chairman has
not been elected or is not present, then the Chief Executive Officer shall preside. The Secretary of the Corporation, or in his absence, an Assistant Secretary,
if any, shall act as Secretary of every meeting, but if neither the Secretary nor the Assistant Secretary is present, the Chairman or the Chief Executive Officer
(as the case may be) shall appoint a secretary of the meeting.
ARTICLE III
DIRECTORS
SECTION 1. Number. The Board shall consist of at least three (3), but no more than twenty (20) directors, as shall be fixed from time to
time by the affirmative vote of a majority of the entire Board of Directors; provided, however, that no decrease in the number comprising the entire Board
made pursuant to this Section 1 shall shorten the term of any incumbent director. As provided by ARTICLE V of the Amended and Restated Certificate of
Incorporation, the directors shall be divided into three classes and the number of directors in each such class shall be as set forth therein. Unless otherwise
provided by the Amended and Restated Certificate of Incorporation, successors to each class of directors shall be elected for a three-year term at the annual
meeting for the year in which the term of such class of directors expires and each such director elected shall hold office for a term continuing until the annual
meeting held in the third year following the year of his or her election and until his or her successor is duly elected and qualified or until his or her
resignation, death or removal; provided, that in the event of failure to hold such an annual meeting or to hold such election at such meeting, the election of
directors may be held at any special meeting of the stockholders called for that purpose.
SECTION 2. Nominations. Nominations of persons for election as directors may be made only in accordance with Article II, Section 8 of
these By-laws.
SECTION 3. Duties and Powers. The business affairs of the Corporation shall be managed by its Board which may exercise all such
powers of the Corporation including all such lawful acts and things as are not by statute or by the Amended and Restated Certificate of Incorporation or by
these By-laws directed or required to be exercised or done by the stockholders.
SECTION 4. Place of Meeting. Meetings of the Board, regular or special, may be held either within or without the State of Delaware.
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SECTION 5. Annual Meeting. The first meeting of each newly elected Board shall be held immediately following the annual meeting of
stockholders, and no notice of such meeting to the newly elected directors shall be necessary in order to legally constitute the meeting, provided a quorum
shall be present, or the newly elected directors may meet at such time and place as shall be fixed by the consent in writing of all of the directors.
SECTION 6. Regular Meetings. Regular meetings of the Board may be held upon such notice, or without notice, and at such time and at
such place as shall from time to time be determined by the Board.
SECTION 7. Special Meetings. Special meetings of the Board may be called by the Chairman of the Board, if one shall have been
elected, the Chief Executive Officer of the Corporation or by a majority of the entire Board.
SECTION 8. Notice of Meetings. Notice of each special meeting of the Board (and of each regular meeting for which notice shall be
required) shall be given by the Secretary or an Assistant Secretary at least twenty-four (24) hours before the time at which such meeting is to be held, and
shall state the place, if any, date and time of the meeting, and the means of remote communications, if any, by which the directors may be deemed to be
present in person and vote at such meeting. Except as otherwise required by the By-laws, neither the business to be transacted at, nor the business or the
purpose of, any regular or special meeting of the Board need be specified in the notice or waiver of notice of such meeting. Notice of such meeting shall be
provided in accordance with Article VI of these By-laws.
SECTION 9. Quorum and Voting. A majority of the directors then in office shall constitute a quorum for the transaction of business
unless a greater number is required by law or by the Amended and Restated Certificate of Incorporation. The act of a majority of the directors present at any
meeting at which a quorum is present shall be the act of the Board, unless the act of a greater number is required by statute or by the Amended and Restated
Certificate of Incorporation. If a quorum shall not be present at any meeting of the Board, the directors present thereat may adjourn the meeting to another
time and place. Notice of the time and place of any adjourned meeting shall be given to all of the directors unless such time and place were announced at the
meeting at which the adjournment was taken, in which case such notice shall only be given to the directors who were not present thereat. At such adjourned
meeting at which a quorum is present, any business may be transacted which might have been transacted at the meeting as originally called. The directors
shall act only as a Board and an individual director shall have no authority to act except through the Board.
SECTION 10. Action Without a Meeting. Any action required or permitted to be taken by the Board, or by a committee of the Board,
may be taken without a meeting if all the members of the Board or committee, as the case may be, consent in writing or by electronic transmission, and the
writing or writings or electronic transmission or transmissions setting forth actions so taken are filed with the minutes of the proceedings of the Board or
committee, as the case may be.
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SECTION 11. Participation by Remote Communications. One or more members of the Board, or any committee designated by the Board,
may participate in a meeting of such Board, or committee of the Board, by means of conference telephone or other communications equipment by means of
which all persons participating in the meeting can hear each other, and such participation in the meeting pursuant to this Section shall constitute presence in
person at the meeting.
SECTION 12. Books. The directors may keep the books of the Corporation, except as such are required by law to be kept within the state,
outside of the State of Delaware, at such place or places as they may from time to time determine.
SECTION 13. Compensation. The Board, by the affirmative vote of a majority of the directors then in office, and irrespective of any
personal interest of any of its members, shall have authority to establish reasonable compensation of all directors for services to the Corporation as directors,
officers or otherwise.
SECTION 14. Vacancies. Newly created directorships resulting from any increase in the authorized number of directors and any
vacancies on the Board resulting from death, resignation, disqualification, removal from office, retirement or other cause shall be filled solely by the
affirmative vote of the remaining directors then in office, even though less than a quorum, or by the sole remaining director, and each director so chosen
shall hold office for a term expiring at the annual meeting of stockholders at which the term of the class to which he or she has been elected expires and until
such director's successor shall have been duly elected and qualified.
SECTION 15. Removal. Any director may be removed from office with cause, by an affirmative vote of the holders of a majority of the
combined voting power of the then outstanding shares of stock entitled to vote generally in the election of directors, voting together as a single class. Any
director may be removed from office with cause by the affirmative vote of a majority of the members of the Board, other than the director who is subject to a
removal vote.
SECTION 16. Organization. The Board may appoint one of its members as Chairman of the Board. The Chairman of the Board (or if
there be no Chairman or in his or her absence, the Chief Executive Officer) shall preside over all meetings of the Board and stockholders.
SECTION 17. Standing Committees. By resolution adopted by a majority of the entire Board and based on the recommendations of the
Nominating and Corporate Governance Committee, the Board shall elect, from among its members, individuals to serve on the Standing Committees
established hereunder. Each Standing Committee shall be comprised of such number of Directors, not less than three, as shall be elected to such Committee,
provided that no officer or employee of the Corporation shall be eligible to serve on any of the Standing Committees. Each Committee shall keep a record of
all its proceedings and report the same to the Board. One-third of the members of a Committee, but not less than two, shall constitute a quorum, and the act
of a majority of the members of a Committee present at any meeting at which a quorum is present shall be the act of the Committee. Each Committee shall
meet at the call of its chairperson or any two of its members. The chairpersons of the various Committees shall preside, when present, at all meetings of
such Committees, and shall have such powers and perform such duties as the Board may from time to time prescribe. The Standing Committees of the
Board, and functions of each, are as follows:
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(a) Audit Committee. The Audit Committee will perform the duties and functions set forth in the Charter of the Audit Committee as
adopted by the Board of Directors.
(b) Compensation Committee. The Compensation Committee will perform the duties and functions set forth in the Charter of the
Compensation Committee as adopted by the Board of Directors.
(c) Nominating and Corporate Governance Committee. The Nominating and Corporate Governance Committee will perform the duties
and functions set forth in the Charter of the Nominating and Corporate Governance Committee as adopted by the Board of Directors.
SECTION 18. Other Committees. By resolution passed by a majority of the entire Board, the Board may also appoint from among its
members such other Committees, Standing or otherwise, as it may from time to time deem desirable and may delegate to such Committees such powers of
the Board as it may consider appropriate, consistent with the laws of Delaware, the Amended and Restated Certificate of Incorporation and these By-laws.
SECTION 19. Resignation. Any director may resign at any time by sending a written notice of such resignation to the principal executive
officer of the Corporation addressed to the Chief Executive Officer, Secretary or the Chairman of the Board. Unless otherwise specified therein such
resignation shall take effect upon receipt thereof by the Chairman of the Board, the Chief Executive Officer or the Secretary.
ARTICLE IV
OFFICERS
SECTION 1. General. The officers of the Corporation shall be chosen by the Board and may be a Chairman of the Board, Chief
Executive Officer, President, Vice President, Secretary, Chief Financial Officer and Treasurer and as otherwise required by law. Any two or more offices
may be held by the same person.
SECTION 2. Election. The Board at its first meeting after each annual meeting and from time to time, as vacancies occur, shall elect
officers, none of whom need be a member of the Board, who shall exercise such powers and perform such duties as shall be set forth in these By-laws and as
determined from time to time by the Board; and all officers of the Corporation shall hold office until their successors are chosen and qualified, or until their
earlier resignation or removal. Any officer elected by the Board may be removed with or without cause at any time by the Chairman, Chief Executive
Officer, President or a majority of the Board. Any vacancy occurring in any office of the Corporation shall be filled by the Board. The salaries of all
officers of the Corporation shall be fixed by the Board.
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SECTION 3. Other Officers. The Board may appoint such other officers and agents as it shall deem necessary who shall hold their offices
for such terms and shall exercise such powers and perform such duties as shall be determined from time to time by the Board.
SECTION 4. Chairman of the Board. The Chairman of the Board, if any, shall preside at all meetings of the Board of Directors and of the
stockholders at which he or she shall be present and shall have and may exercise such powers as may, from time to time, be assigned to him or her by the
Board or as may be provided by these By-laws or by law.
SECTION 5. Chief Executive Officer. The Chief Executive Officer shall be the chief executive and principal policymaking officer of the
Corporation. Subject to the authority of the Board of Directors, he or she shall formulate the major policies to be pursued in the administration of the
Corporation's affairs. The Chief Executive Officer shall have general direction of the business of the Corporation, and shall authorize the other officers of
the Corporation to exercise such powers as he or she, in his or her discretion, may deem to be in the best interest of the Corporation. He or she shall study
and make reports and recommendations to the Board of Directors with respect to major problems and activities of the Corporation and shall see that the
established policies are placed into effect and carried out. He or she shall see that all orders and resolutions of the Board are carried into effect and shall do
and perform such other duties as may from time to time be assigned to him or her by the Board. In the absence of the Chairman of the Board, the Chief
Executive Officer shall preside at meetings of the stockholders and, if a Director, at meetings of the Board of Directors.
SECTION 6. President. Subject to the provisions of Sections 4 and 5, the President shall exercise the powers and perform the duties which
ordinarily appertain to such office and shall manage and operate the business and affairs of the Corporation in conformity with the policies established by the
Board of Directors and the Chief Executive Officer, or as may be provided for in these By-Laws. In connection with the performance of his or her duties, he
or she shall keep the Chairman of the Board and the Chief Executive Officer fully informed as to all phases of the Corporation's activities. In the absence of
the Chairman of the Board and the Chief Executive Officer, the President shall preside at meetings of the stockholders and, if a Director, at meetings of the
Board of Directors.
SECTION 7. Vice President. The Vice President, or if there shall be more than one, the Vice Presidents in the order determined by the
Board, shall, in the absence or disability of the Chief Executive Officer and President, perform the duties and have such other powers as the Board may from
time to time prescribe.
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SECTION 8. Secretary and Assistant Secretaries. The Secretary shall attend all meetings of the Board and all meetings of the
stockholders and record all the proceedings of the meetings of the Corporation and of the Board in a book to be kept for that purpose and shall perform like
duties for the standing committees when required. He or she shall give, or cause to be given, notice of all meetings of the stockholders and special meetings
of the Board in accordance with the By-laws and as required by law, and shall perform such other duties as may be prescribed by the Board, Chief Executive
Officer or President, under whose supervision he or she shall be. He or she shall have custody of the records and corporate seal of the Corporation and he or
she, or an Assistant Secretary, shall have authority to affix the same to any instrument requiring it and when so affixed, it may be attested by his or her
signature or by the signature of such Assistant Secretary. The Board may give general authority to any other officer to affix the seal of the Corporation and
to attest the affixing by his or her signature. The Assistant Secretary, or if there be more than one, the Assistant Secretaries in the order determined by the
Board, shall, in the absence or disability of the Secretary, perform the duties and exercise the powers of the Secretary and shall perform such other duties and
have such other powers as the Board may from time to time prescribe.
SECTION 9. Chief Financial Officer. The Chief Financial Officer shall be the chief financial officer of the Corporation and shall perform
all of the duties customary to that office. He or she shall be responsible for all of the Corporation's financial affairs, subject to the supervision and direction
of the Chief Executive Officer and President, and shall have and perform such further powers and duties as the Board of Directors may, from time to time,
prescribe and as the Chief Executive Officer or President may, from time to time, delegate to him or her.
SECTION 10. Treasurer and Assistant Treasurers. The Treasurer shall perform all of the duties customary to that office and shall be
responsible for maintaining the Corporation's accounting books and records and preparing its financial statements, subject to the supervision and direction of
the Chief Financial Officer and other superior officers within the Corporation. The Assistant Treasurer, or if there be more than one, the Assistant Treasurers
in the order determined by the Board, shall, in the absence or disability of the Treasurer, perform the duties and exercise the powers of the Treasurer and
shall perform such other duties and have such other powers as the Board may from time to time prescribe.
ARTICLE V
CAPITAL STOCK
SECTION 1. Form and Signature. The shares of the Corporation may be represented by certificates or may be uncertificated, as provided
under the laws of the State of Delaware. Every holder of stock represented by certificates shall be entitled to have a certificate signed by, or in the name of
the Corporation by, the Chief Executive Officer, President or a Vice President and the Secretary or an Assistant Secretary or the Treasurer or an Assistant
Treasurer of the Corporation, and may be sealed with the seal of the Corporation or a facsimile thereof. Each certificate representing shares shall state upon
its face (a) that the Corporation is formed under the laws of the State of Delaware, (b) the name of the person(s) to whom it is issued, (c) the number of
shares which such certificate represents and (d) the par value, if any, of each share represented by such certificate. Any or all of the signatures on the
certificate may be a facsimile. In case any officer, transfer agent or registrar who has signed or whose facsimile signature has been placed upon a certificate
shall have ceased to be such officer, transfer agent or registrar before such certificate is issued, it may be issued by the Corporation with the same effect as if
such person were such officer, transfer agent or registrar on the date of issue.
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SECTION 2. Lost, Stolen or Destroyed Certificates. The Corporation may issue a new certificate of stock or uncertificated shares in place
of any certificate theretofore issued by it, alleged to have been lost, stolen or destroyed, and the Corporation and/or the Board may require the owner of such
lost, stolen or destroyed certificate, or his or her legal representatives, to make an affidavit of that fact and/or to give the Corporation a bond in such sum as it
may direct as indemnity against any claim that may be made against the Corporation on account of the alleged loss, theft or destruction of any such
certificate or issuance of any such new certificate or uncertificated shares. Anything herein to the contrary notwithstanding, the Board, in its absolute
discretion, may refuse to issue any such new certificate or uncertificated shares, except pursuant to legal proceedings under the laws of the State of
Delaware.
SECTION 3. Transfer of Shares. Upon surrender to the Corporation or the transfer agent of the Corporation, if any, of a certificate
representing shares of stock duly endorsed or accompanied by proper evidence of succession, assignment or authority to transfer, and, in the event that the
certificate refers to any agreement restricting transfer of the shares which it represents, proper evidence of compliance with such agreement, the Corporation
will issue a new certificate or evidence of the issuance of uncertificated shares to the person entitled thereto, cancel the old certificate and record the
transaction upon the books of the Corporation. Upon the receipt by the Corporation or the transfer agent of the Corporation, if any, of proper transfer
instructions from the registered owner of uncertificated shares or proper evidence of succession, assignment or authority to transfer, and, in the event that the
stock records of the Corporation indicate that there is an agreement restricting transfer of the shares, proper evidence of compliance with such agreement,
such uncertificated shares shall be cancelled, issuance of new equivalent uncertificated shares or certificated shares shall be made to the person entitled
thereto and the transaction shall be recorded upon the books of the Corporation.
SECTION 4. Registered Stockholders. The Corporation shall be entitled to recognize the exclusive right of a person registered on its
books as the owner of shares to receive dividends, and to vote as such owner, and to hold liable for calls and assessments a person registered on its books as
the owners of shares, and shall not be bound to recognize any equitable or legal claim or claims to or interest in such shares on the part of any other person,
whether or not it shall have express or other notice thereof, except as otherwise provided by the laws of the State of Delaware.
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SECTION 5. Regulations. Except as otherwise provided by law, the Board may make such additional rules and regulations, not
inconsistent with the By-laws, as it may deem expedient concerning the issue, transfer and registration of the securities of the Corporation. The Board may
appoint, or authorize any officer or officers to appoint, one or more transfer agents and one or more registrars and may require all certificates for shares of
capital stock to bear the signature or signatures of any of them.
SECTION 6. Record Date. For the purpose of determining stockholders entitled to notice of, or to vote at, any meeting of stockholders or
any adjournment thereof, or for the purpose of determining stockholders entitled to receive payment of any dividend or other distribution or allotment of any
rights, or entitlements to exercise any rights in respect of any change, conversion or exchange of stock, or for the purpose of any other lawful action, the
Board may fix, in advance, a record date. Such date shall not be more than sixty (60) nor less than ten (10) days before the date of any such meeting, nor
more than sixty (60) days prior to any other action.
ARTICLE VI
NOTICES
SECTION 1. Notices. Whenever, under the provisions of law or of the Corporation's Amended and Restated Certificate of Incorporation
or of these By-laws, notice is required to be given to any stockholder, such notice may be given (a) in writing by depositing the same in the United States
mail, postage prepaid, directed to the stockholder at such stockholder’s address as it appears on the records of the Corporation, or (b) by a form of electronic
transmission consented to by the stockholder to whom the notice is given in accordance with applicable law. All notices given to stockholders by mail, as
above provided, shall be deemed to have been given as at the time of mailing. All notices given to stockholders by a form of electronic transmission, as
above provided, shall be deemed to have been given: (1) if by facsimile, when directed to a number at which the stockholder has consented to receive notice;
(2) if by electronic mail, when directed to an electronic mail address at which the stockholder has consented to receive notice; (3) if by a posting on an
electronic network together with separate notice to the stockholder of such specific posting, upon the later of (A) such posting and (B) the giving of such
separate notice; and (4) if by any other form of electronic transmission, when directed to the stockholder.
Whenever, under the provisions of law or of the Corporation’s Amended and Restated Certificate of Incorporation or of these By-laws,
notice is required to be given to any director, such notice may be given personally, by telephone, by mail, by express delivery service, or by electronic
transmission, in each case to the address provided by the director to the Corporation. All notices given to directors (i) personally or by telephone, shall be
deemed to have been given when received; (ii) by mail, shall be deemed to have been given two (2) days after depositing the same in the United States mail,
postage prepaid; (iii) by express delivery service, shall be deemed to have been given on the date shown on the confirmation of delivery issued by the
delivery service; and (iv) by a form of electronic transmission, shall be deemed to have been given when directed to the electronic mail address, facsimile
number, or other location provided by the director to the Corporation.
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For purposes of these By-laws, “electronic transmission” means any form of communication, not directly involving the physical
transmission of paper, that creates a record that may be retained, retrieved and reviewed by a recipient thereof, and that may be directly reproduced in paper
form by such a recipient through an automated process.
SECTION 2. Waiver of Notice. Whenever a notice is required to be given by any provision of law or under the provisions of the
Amended and Restated Certificate of Incorporation or these By-laws, a waiver thereof in writing signed by the person or persons entitled to such notice, or a
waiver by electronic transmission by the person or persons entitled to such notice, whether before or after the time stated therein, shall be deemed equivalent
to the giving of such notice. In addition, attendance of a person at a meeting in person or by proxy without protesting at the beginning of the meeting, the
lack of notice thereof to him or her, shall be conclusively deemed to be a waiver of notice of such meeting.
ARTICLE VII
INDEMNIFICATION
SECTION 1. Nature of Indemnity. The Corporation shall indemnify any person who was or is a party or is threatened to be made a party
to any threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative, by reason of the fact that he or
she is or was or has agreed to become a director or officer of the Corporation, or is or was serving or has agreed to serve at the request of the Corporation as
a director or officer of another corporation, partnership, joint venture, trust or other enterprise, including an employee benefit plan, or by reason of any action
alleged to have been taken or omitted in such capacity, and may indemnify any person who was or is a party or is threatened to be made a party to such an
action, suit or proceeding by reason of the fact that he or she is or was or has agreed to become an employee or agent of the Corporation, or is or was serving
or has agreed to serve at the request of the Corporation as an employee or agent of another corporation, partnership, joint venture, trust or other enterprise,
including an employee benefit plan, against expenses (including attorneys' fees), judgments, fines and amounts paid in settlement actually and reasonably
incurred by him or her or on his or her behalf in connection with such action, suit or proceeding and any appeal therefrom, if he or she acted in good faith
and in a manner he or she reasonably believed to be in or not opposed to the best interests of the Corporation, and, with respect to any criminal action or
proceeding had no reasonable cause to believe his or her conduct was unlawful; except that in the case of an action or suit by or in the right of the
Corporation to procure a judgment in its favor (a) such indemnification shall be limited to expenses (including attorneys' fees) actually and reasonably
incurred by such person in the defense or settlement of such action or suit, and (b) no indemnification shall be made in respect of any claim, issue or matter
as to which such person shall have been adjudged to be liable to the Corporation unless and only to the extent that the Delaware Court of Chancery or the
court in which such action or suit was brought shall determine upon application that, despite the adjudication of liability but in view of all the circumstances
of the case, such person is fairly and reasonably entitled to indemnity for such expenses which the Delaware Court of Chancery or such other court shall
deem proper.
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The termination of any action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its
equivalent, shall not, of itself, create a presumption that the person did not act in good faith and in a manner which he or she reasonably believed to be in or
not opposed to the best interests of the Corporation, and, with respect to any criminal action or proceeding, had reasonable cause to believe that his or her
conduct was unlawful.
SECTION 2. Successful Defense. To the extent that a director, officer, employee or agent of the Corporation has been successful on the
merits or otherwise in defense of any action, suit or proceeding referred to in Section 1 of this ARTICLE VII or in defense of any claim, issue or matter
therein, he or she shall be indemnified against expenses (including attorneys' fees) actually and reasonably incurred by him or her in connection therewith.
SECTION 3. Determination That Indemnification Is Proper. Any indemnification of a director or officer of the Corporation under Section
1 of this ARTICLE VII (unless ordered by a court) shall be made by the Corporation unless a determination is made that indemnification of the director or
officer is not proper in the circumstances because he or she has not met the applicable standard of conduct set forth in Section 1 of this ARTICLE VII. Any
indemnification of an employee or agent of the Corporation under Section I of this ARTICLE VII (unless ordered by a court) may be made by the
Corporation upon a determination that indemnification of the employee or agent is proper in the circumstances because he or she has met the applicable
standard of conduct set forth in Section 1 of this ARTICLE VII. Any such determination shall be made (a) by a majority vote of the directors who are not
parties to such action, suit or proceeding, even though less than a quorum, or (b) by a committee of such directors designated by majority vote of such
directors, even though less than a quorum, or (c) if there are no such directors, or if such directors so direct, by independent legal counsel in a written
opinion, or (d) by the stockholders.
SECTION 4. Advance Payment of Expenses. Expenses (including attorneys' fees) incurred by a current or former director or officer in
defending any civil, criminal, administrative or investigative action, suit or proceeding shall be paid by the Corporation in advance of the final disposition of
such action, suit or proceeding upon receipt of an undertaking by or on behalf of the current or former director or officer to repay such amount if it shall
ultimately be determined that he or she is not entitled to be indemnified by the Corporation as authorized in this ARTICLE VII. Such expenses (including
attorneys' fees) incurred by other current or former employees and agents may be so paid upon such terms and conditions, if any, as the Board deems
appropriate. The Board may authorize the Corporation's counsel to represent such director, officer, employee or agent in any action, suit or proceeding,
whether or not the Corporation is a party to such action, suit or proceeding.
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SECTION 5. Procedure for Indemnification of Directors and Officers. Any indemnification of a director or officer of the Corporation
under Section 1 of this ARTICLE VII, or advance of costs, charges and expenses to a director or officer under Section 4 of this ARTICLE VII, shall be made
promptly, and in any event within thirty (30) days, upon the written request of the director or officer. If a determination by the Corporation that the director
or officer is entitled to indemnification pursuant to this ARTICLE VII is required, and the Corporation fails to respond within sixty (60) days to a written
request for indemnity, the Corporation shall be deemed to have approved such request. If the Corporation denies a written request for indemnity or
advancement of expenses, in whole or in part, or if payment in full pursuant to such request is not made within thirty (30) days, the right to indemnification
or advances as granted by this ARTICLE VII shall be enforceable by the director or officer in any court of competent jurisdiction. Such person's costs and
expenses incurred in connection with successfully establishing his or her right to indemnification, in whole or in part, in any such action shall also be
indemnified by the Corporation. It shall be a defense to any such action (other than an action brought to enforce a claim for the advance of costs, charges
and expenses under Section 4 of this ARTICLE VII where the required undertaking, if any, has been received by the Corporation) that the claimant has not
met the standard of conduct set forth in Section 1 of this ARTICLE VII, but the burden of proving such defense shall be on the Corporation. Neither the
failure of the Corporation (including its Board, its independent legal counsel, and its stockholders) to have made a determination prior to the commencement
of such action that indemnification of the claimant is proper in the circumstances because he or she has met the applicable standard of conduct set forth in
Section 1 of this ARTICLE VII, nor the fact that there has been an actual determination by the Corporation (including its Board, its independent legal
counsel, and its stockholders) that the claimant has not met such applicable standard of conduct, shall be a defense to the action or create a presumption that
the claimant has not met the applicable standard of conduct.
SECTION 6. Survival; Preservation of Other Rights. The foregoing indemnification and advancement of expenses provisions shall be
deemed to be a contract between the Corporation and each director, officer, employee and agent who serves in any such capacity at any time while these
provisions as well as the relevant provisions of the General Corporation Law of the State of Delaware are in effect, and any repeal or modification thereof
shall not affect any right or obligation then existing with respect to any state of facts then or previously existing or any action, suit or proceeding previously
or thereafter brought or threatened based in whole or in part upon any such state of facts. Such a "contract right" becomes vested at the time the director,
officer, employee or agent begins to serve in such position, and may not be modified retroactively without the consent of such director, officer, employee or
agent.
The indemnification and advancement of expenses provided by this ARTICLE VII shall not be deemed exclusive of any other rights to
which those seeking indemnification or advancement of expenses may be entitled under any by-law, agreement, vote of stockholders or disinterested
directors or otherwise, both as to action in his or her official capacity and as to action in another capacity while holding such office, and shall continue as to a
person who has ceased to be a director, officer, employee or agent and shall inure to the benefit of the heirs, executors and administrators of such a person.
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SECTION 7. Insurance. The Corporation shall purchase and maintain insurance on behalf of any person who is or was or has agreed to
become a director or officer of the Corporation, or is or was serving at the request of the Corporation as a director or officer of another corporation,
partnership, joint venture, trust or other enterprise, including an employee benefit plan, against any liability asserted against him or her and incurred by him
or her or on his or her behalf in any such capacity, or arising out of his or her status as such, whether or not the Corporation would have the power to
indemnify him or her against such liability under the provisions of this ARTICLE VII.
SECTION 8. Severability. If this Article or any portion hereof shall be invalidated on any ground by any court of competent jurisdiction,
then the Corporation shall nevertheless indemnify each director or officer and may indemnify each employee or agent of the Corporation as to costs, charges
and expenses (including attorneys' fees), judgments, fines and amounts paid in settlement with respect to any action, suit or proceeding, whether civil,
criminal, administrative or investigative, including an action by or in the right of the Corporation, to the fullest extent permitted by any applicable portion of
this ARTICLE VII that shall not have been invalidated and to the fullest extent permitted by applicable law.
ARTICLE VIII
GENERAL PROVISIONS; DIVIDENDS
SECTION 1. Dividends. Subject to the provisions of the Amended and Restated Certificate of Incorporation relating thereto, if any,
dividends may be declared by the Board at any regular or special meeting, pursuant to law. Dividends may be paid in cash, in property or in shares of the
capital stock, subject to any provisions of the Amended and Restated Certificate of Incorporation. Before payment of any dividend, there may be set aside
out of any funds of the Corporation available for dividends such sum or sums as the directors from time to time, in their absolute discretion, think proper as a
reserve fund to meet contingencies, or for equalizing dividends, or for repairing or maintaining any property of the Corporation, or for such other purpose as
the directors shall think conducive to the interest of the Corporation, and the directors may modify or abolish any such reserve in the manner in which it was
created.
SECTION 2. Checks. All checks, drafts, bills, demands for money and notes of the Corporation or other orders or payment of money
shall be signed by such officer or officers or such other person or persons as the Board may from time to time designate and, in the absence of such
designation, such checks, drafts, bills, demands for money and notes of the Corporation or other orders or payment of money shall be signed by the Chief
Executive Officer, President, Chief Financial Officer or any Vice President of the Corporation.
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SECTION 3. Fiscal Year. The fiscal year of the Corporation shall be fixed by resolution of the Board.
SECTION 4. Seal. The corporate seal shall have inscribed thereon the name of the Corporation and the words "Corporate Seal, Delaware"
and the date of incorporation. The seal may be used by causing it or a facsimile thereof to be impressed or affixed or in any manner reproduced.
SECTION 5. General and Special Bank Accounts. The Board may authorize from time to time the opening and keeping of general and
special bank accounts with such banks, trust companies or other depositories as the Board may designate or as may be designated by any officer or officers
of the Corporation to whom such power of designation may be delegated by the Board from time to time. The Board may make such special rules and
regulations with respect to such accounts, not inconsistent with the provisions of these By-laws, as it may deem expedient.
SECTION 6. Loans. Such of the officers of the Corporation as shall be designated from time to time by any resolution adopted by the
Board of Directors and included in the minute book, and in the absence of any such designation, the Chief Executive Officer, President, Chief Financial
Officer or any Vice President of the Corporation shall have the power, with such limitations thereon as may be fixed by the Board of Directors, to borrow
money in the Corporation's behalf, to establish credit, to discount bills and papers, to pledge collateral and to execute such notes, bonds, debentures or other
evidences of indebtedness, and such mortgages, trust indentures and other instruments in connection therewith.
SECTION 7. Execution of Documents. The Chief Executive Officer, President or any Vice President of the Corporation may, in the
Corporation’s name, sign all deeds, leases, contracts or similar documents that may be authorized by the Board of Directors, unless otherwise directed by the
Board of Directors, otherwise provided herein or in the Corporation's Amended and Restated Certificate of Incorporation, or as otherwise required by law.
ARTICLE IX
AMENDMENTS OF BY-LAWS
The Board shall have the express power, without a vote of stockholders, to adopt any By-law, and to amend, alter or repeal the By-laws of
the Corporation, except to the extent that the By-laws or the Amended and Restated Certificate of Incorporation otherwise provide. The Board may exercise
such power upon the affirmative vote of a majority of the entire Board. Stockholders may adopt any By-law, or amend, alter or repeal the By-laws of the
Corporation, upon the affirmative vote of the holders of at least a majority of the votes entitled to be cast by the holders of all then outstanding voting shares
of the Corporation, voting together as a single class.
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ARTICLE X
CONSTRUCTION
In the event of any conflict between the provisions of these By-laws as in effect from time to time and the provisions of the Amended and
Restated Certificate of Incorporation of the Corporation as in effect from time to time, the provisions of such Amended and Restated Certificate of
Incorporation shall be controlling.
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